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THE NEW COVER DESIGN. 


For over forty years, following the usual 
practice of purely scientific and profes- 
sional periodicals in England and America. 
we made use of the front page of the Jour- 
nal for advertising purposes. While the 
practice persists in England, the sentiment 


among American readers is agairist it, and | 


in. response to that sentiment we have 
adopted, beginning with the first number of 
this new volume, a cover design that will 
contain no objectionable advertising fea- 
tures. Hereafter the table of contents will 
be printed in black face type on the front 
cover page, thus serving the convenience 
of the reader in finding that which most in- 
terests him. 


REFORMING FEDERAL PROCEDURE. 


Hon. Thomas W. Shelton, of Norfolk, 
Va., informs the editor that the Senate 
Committee on the Judiciary has favorably 
reported the American Bar Association’s 
bill (Sen. 4551), vesting in the Supreme 
Court of the United States the same power 
to make rules of procedure on the law side 
as it has always had on the equity side. 


The announcement is encouraging, as it is 
in the Senate that this bill has met defeat in 
This is the first 
time that the bill has had the support of the 
Judiciary Committee, who are now thor- 
oughly committed to the proposition. 


Mr. Shelton, who is chairman of the 
committee promoting this legislation, says 
that active opposition is expected from 
Senators Thomas J. Walsh, James A. 
Reed, Hoke Smith, Albert B. Cummins 
and possibly others. He urges that mem- 
bers of the bar co-operate to influence sen- 
ators and representatives in favor of this 
measure. 





The hope of the American Bar Associa- 
tion is that the Supreme Court will appoint 
a representative committee of lawyers to 
suggest rules of pleading and practice, and 
that upon these recommendations the Su- 
preme Court will frame a simple, flexible 
body of rules which will become the model 
for similar codes to be adopted by the high- 
est courts of the various states, on whom 
similar powers will have been conferred. 

Judge Clayton’s masterful argument in 
support of the idea on which this reform is 
founded, which is published on page 5 of 
this issue, should contribute not a little to 
the success of this propaganda. 


THE DISSEMINATION 
TELLIGENCE. 


A TAX ON OF IN- 


Congress could do nothing that would so 
provincialize the country as to pass the 
pending Randall amendment to the post- 
office appropriation bill providing for a 
graduated second-class postage rate. 

By this amendment it is proposed to make 
the rate of postage on nationally circulated 
newspapers and periodicals one cent a 
pound for a distance less than three hun- 
dred miles; two cents a pound for three 
hundred miles or over; three cents a pound 
for six hundred miles or over; four cents a 
pound for one thousand miles or over ; five 
cents a pound for fourteen hundred miles 
or over; and six cents a pound for eighteen 
hundred miles or over. 

Thus, current news and intelligence fur- 
nished to the people by newspapers and 
periodicals is to be taxed and therefore will 
presumably be retarded in proportion to the 
distance that separates the subscribers from 
the usual centers of publication. For there 
are natural distribution points for the cir- 
culation of intelligence, as there are natural ~ 
markets or centers of distribution for cot- 
ton, oranges, iron ore, wheat, etc., and it 
is well known that recent rulings of the 
Interstate Commerce Commission have 
tended to lower the rates on such com- 
modities in proportion to the distance from 
the natural market in order to facilitate a 
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wider distribution. Surely nothing is more 
important to any nation than the free cir- 
culation of intelligence, even into the re- 
motest corners of the country, and to ham- 
per, impede or tax that distribution in favor 
of one section and against another is more 
inexcusable with respect to this particular 
commodity than to any other. 


Daniel Webster, who was largely respon- 
sible for creating the second-class postage 
rate, declared that the widest dissemination 
of newspaper and periodical intelligence and 
criticism was absolutely essential to prop- 
erly secure the liberties of a democracy. 
Have conditions so changed that it would 
to-day be better to discourage all nationally 
circulated newspapers and periodicals and 
make the local newspaper the sole and su- 
preme purveyor of all news on all subjects 
and from all sources, local and foreign? 


Not the least unfortunate result of such 
legislation would be its effect upon scien- 
tific, professional and other class publica- 
tions. Such periodicals are financially im- 
possible unless nationally circulated. Some 
of the most important of these periodicals 
are to-day circulated at a loss, by persons 
interested in the promotion of the sciences 
that they represent. To materially increase 
the operating expense of circulating such 
periodicals, not only by quadrupling, on an 
average, the postage rate, but by making 
necessary the employment of additional help 
to carefully divide the widely scattered cir- 
culation into eight different “zone” pack- 
ages, would, in some cases, be absolutely 
prohibitive. The small additional revenue 
which the government would gain by this 
amendment would hardly compensate for 
the loss of such important contributions 
to science and learning. 

The amendment should be defeated. If 
the rate must be raised let the increase be 
shared equally by all publications, and borne 
equally by all sections. Above all, let us 
keep the nerve centers of intelligence freely 
open to the farthest reaches of the body 
politic, that there may be throughout all the 
members no impairment of that responsive- 





ness toward every important issue, social, 
scientific or political, which only a thor- 
oughly informed public sentiment can make 
possible. A. H. R. 





VENUE OF PROSECUTION FOR LIBELOUS 
NEWSPAPER PUBLICATION. 





The principle at common law of a libel 
being indictable at the place where it has 
been published, whether that be the place 
where it is written or composed, seems un- 
doubtedly true. But whether this place 
must be the primary place of publication 
now appears to be somewhat doubtful. So 
far as its being by means of a newspaper 
publication, the Louisiana Supreme Court 
holds that there is but one venue for the 
trial of libel as a criminal offense and that 
is at the place where the newspaper is 
printed and published. State v. Moore, 72 
So. 965. 

It has been held by Maine Supreme 
Court that, if the printing of a libel is in 
one county and the publication in another, 
the venue is in the latter county. State v. 
Berry, 112 Me. 501, 92 Atl. 619. 

And Washington Supreme Court has 
ruled as to a newspaper printed and pub- 
lished outside of the state, but circulated 
within the state, that one doing the latter 
may be proceeded against in any county 
where: the libel is circulated. State v. 
Piver, 74 Wash. 96, 132 Pac. 858. This 
case drew a distinction under the statute 
between proprietors of newspapers in the 
state and others circulating libelous matter 
therein. 

The U. S. Supreme Court has ruled that 
circulation of.a newspaper in a jurisdiction 
other than that in which it is printed and 
published does not constitute on the part 
of the publisher, that is proprietor, a dis- 
tinct and separate crime from that commit- 
ted by him at the place of printing and 
publication. U.S. v. Press Pub. Co., 219 
U. & 2. 

This announcement, however, was merely 
construction of New York statutes  spe- 
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cifically providing for printing and publi- 
cation at one place and each at a separate 
place. The case, therefore, lias nothing of 
principle in it so far as the present inquiry 
is concerned. But it is suggestive of the ne- 
cessity by statute to prevent the commission 
of separate offenses by each publication in 
different jurisdictions. 

If an individual composes and prints a 
libel in one jurisdiction and publishes it in 
another, there would be little doubt of his 
being punishable only in the latter jurisdic- 
tion. Then, is not the act of publication 
the offense which can in no way be dero- 
gated from by what is done elsewhere? 
Composing and printing are manifestly ir- 
relevant facts as to the essence of the of- 
rense, though they be evidentiary as to re- 
sponsibility. 

To make this possibly still, clearer, sup- 
pose the writer of a libel composes it in 
one county and there publishes it, and he 
rewrites the same libel and publishes it on 
a following day in another county. Why is 
he not guilty of two distinct offenses? Cer- 
tainly it may not be urged that, because he 
was guilty of doing the same thing yester- 
day, he is to be excused to-day. That would 
seem to be to allow one to profit by his 
own wrong, a principle opposed not only 
to law but to public policy, as well. Is 
there any difference in contemporaneous- 
ness in publication in the different jurisdic- 
tions? We do not think there should be. 

Furthermore, if the Washington Supreme 
Court is correct in construing its statute in 
a way not to conflict with common law 
principles, why, if a publication is made in 
a state where a newspaper is printed and 
published and circulation in another state 
makes the circulator there punishable, 
is not the same rule as to _ publication, 
though with printing, in one county and 
publication only in another, separate of- 
fenses in each county? 

Again, if you have such a rule as by New 
York statute where venue is confined to 
primary publication where also is the print- 
ing, why may there not be jurisdiction 





everywhere there is publication, if there is 
no publication at the place of printing? The 
rule of multiple venue with possibly multi- 
ple offenses, is an evil, if evil at all, as bad 
in one case as another. To restrict this 
rule by the immaterial circumstance of the 
setting of type in the same jurisdiction as 
that of the publication; may be good as leg- 
islative policy, but it does seem to dis- 
tinguish between those who print and pub- 
lish and those who write a libel or 
adopt a libelous statement and publish it 
to the world. Neither do we believe there 
is any particular hardship in making the 
publisher of libel punishable in each of sev- 
eral communities. His separate public is 
in each community and, so far at least as 
civil damages may be concerned, it is easily 
to be seen a publication might be very 
harmful in one community and of compara- 
tive insignificance in another community. 
N..C. C. 








NOTES OF IMPORTANT DECISIONS. 


MUNICIPAL CORPORATIONS—FURTHER- 
ING FOURTH OF JULY CELEBRATION AS 
GOVERNMENTAL DUTY.—Pope v. City of 
New Haven, 99 Atl. 51, the Connecticut Su- 
‘preme Court of Errors holds, that, where a 
city conducts a Fourth of July celebration and 
uses a display of fireworks therein, a spectator 
killed by explosion of a defective bomb on the 
ground instead of in the air, has no cause of 
action against the city. It was said that the 
conducting of the celebration was the perform- 
ance of a governmental duty and discharging 
the fireworks was not in itself intrinsically dan- 
gerous. 

The court speaks of the statute making the 
4th of July a public holiday and throughout 
the country it has been celebrated as such. 
“That such celebrations are of advantage to 
the general public and their promotion a prop- 
er subject of legislation can hardly be ques- 
tioned.” But no particular feature of the char- 
ter or of municipal law showed it was within 
the power of the city to expend money for such 
a celebration. At all events, the city was 
absolved from responsibility. 

But suppose that the movement and the 
appropriation were purely ultra vires, was 
there enough of benefit it could be supposed 
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to have received to make it liable? So the 
decision seems to have been correct either way 
around. 

There was a dissent by two of the five mem- 
bers of the court, but this dissent went upon 
the theory that there was enough alleged in 
the pleading to make it a question of fact 
whether the fireworks were intrinsically dan- 
gerous, and upon this theory the city might 
be held, because it was the duty of the city not 
to allow in its streets anything in the way of 
nuisance to others. It had control of its streets 
and was bound to keep them reasonably safe 
and we think this is true whether a spectator 
is injured or a mere passer-by on its streets. 





COMMERCE—EMPLOYMENT IN INTER- 
STATE COMMERCE.—In L. & N. R. Co. v. 


Parker, 37 Sup. Ct. 4, plaintiff’s intestate was. 


a fireman on a switching engine moving on a 
switch track. The trial court was asked to 
rule as matter of law that the injury occurred 
in interstate commerce, but the ruling was to 
the contrary. Defendant did not ask to go to 
the jury on this question. 

The supreme court said: “The business upon 
which the deceased was engaged at the mo- 
ment was transferring an empty car from one 
switch track to another. This car was not 
moving in interstate commerce and that fact 
was treated as conclusive by the Kentucky 
Court of Appeals. In this the court was in 
error, for, if, as there was strong evidence to 
show, and, as the court seemed to assume, this 
movement was simply for the purpose of reach- 
ing and moving an interstate car, the purpose 
would control and the business would be inter- 
state. The difference is marked between a 
mere expectation that the act would be followed 
by other work of a different character and 
doing the act for the purpose of furthering the 
latter work.” 

Kentucky Court of Appeals reasoned as to 
this as follows: 

“As a matter of practical knowledge, we 
know that in railroad switching yards the 
switch engines are constantly engaged in 
switching both interstate and intrastate cars, 
and if it can be said as a matter of law that 
the crew of a switch engine which is actually 
engaged in moving intrastate cars as prelim- 
inary to the ultimate moving of interstate cars 
is then engaged in interstate commerce, there 
would never be a time when a switching crew 
would not be engaged in such commerce in any 
railroad yards of any size. If a switching crew 
may be held to be engaged in interstate com- 
merce when it is only handling intrastate cars, 
merely because the yard foreman has orders 
some time during that day or night to remove 
an interstate car from one part of the yard to 





another, and the removal of the intrastate cars 
is to be held merely preliminary to the ultimate 
removal of the interstate car, we are at a loss 
to understand when and under what circum- 
stances such a crew could be held to ever be 
engaged in intrastate commerce.” 


The ruling by the supreme court is, of course, 
conclusive. There might be much intermediate 
switching about to the ultimate end, and at the 
beginning it might not be known that an inter- 
state car was finally to be moved, — Also, if the 
ultimate purpose was merely to clear the way 
for an interstate car, this even would make all 
the acts those done in interstate commerce. 





DIVORCE—STATUTORY CONSTRUCTION 
IN RESPECT OF GROUND FOR.—In Poe v. 
Poe, 188 S. W. 1190, decided by Supreme Court 
of Arkansas, there was suit for divorce for 
desertion beginning more than five years prior 
to the beginning of suit. 

The statute provided that to obtain a di- 
vorce plaintiff must show that “the cause of 
divorce occurred or existed within five years 
next before the commencement of the suit.” 
Divorce was refused by the trial court and 
this holding the supreme court reverses. 

It was said by the upper court that: “Willful 
desertion is a continuing offense and exists 
within the meaning of the statute as long as 
the desertion continues. Some of the grounds 
for divorce enumerated in the statute may con- 
sist of single acts, such as adultery, and others, 
such as willful desertion, are continuing in 
their nature.” 

If the purpose was to prescribe a statute of 
limitations upon a statutory right, which di- 
vorce is, and as to some acts this must be 
conceded, what right has the court by con- 
struction to take away its effect? Is it not 
just as heinous for a spouse to commit adultery 
as it is to willfully desert? And is not will- 
fulness in one of the acts just as necessary to 
be shown as willfulness, say in cruel treatment? 
Furthermore, if suit is brought for willful de- 
sertion, how is it possible to make proof as 
to any intermediate time? If one was spirited 
away from home, without his fault or con- 
nivance, no matter how long he is away he 
might not be suable for a divorce, unless there 
is proof to show that he became free to return 
and refused so to do. If the statute intends 


offenses to be condoned after 5 years, what is. 


there in willful desertion that distinguishes the 
fault from other faults giving the right to sue 
for divorce? If the statute had said absence 
without cause, instead of willful desertion, the 
reasoning of the court would seem more ap- 
posite. 
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UNIFORM FEDERAL PROCEDURE.* 





lt is a terrible indictment, but neverthe- 
less true, the words of a distinguished 
statesman and a _ great lawyer, that 
“throughout the United States in varying 
degrees, justice is sadly tangled, and the 
conditions under which a plain, honest man 
goes into court to seek redress of a wrong 
are well ‘nigh intolerable. 
arisen a class of lawyers whose sole busi- 
ness and reputation is built upon their 
ability to make use of statutory technicali- 
ties whereby delays are practically endless. 
It is a fact that men have taken cases for 
wealthy clients with the understanding that 
their sole purpose was. to put off the final 
adjudication of the cause as long as pos- 
sible. Sometimes they have guaranteed 
thac the case shall never come to trial. In 
the matter of these statutory stumbling 
blocks my own state of New York is the 
worst of them all.”* And, it is not inapt 
to say here that New York enjoys the code 
system of pleading, a system that has been 


greatly eulogized on account of its sup-. 


posed simplicity and beauty; and it is also 
pertinent to observe that the code system 


of pleading prevailing in that state has been 


almost condemned by many of the lawyers 
of that state conspicuous in their profes- 
sion. 


Ilaving heard one witness from a code 
state testify that “justice is sadly tangled” 
by the use of “statutory technicalities” per- 
haps others are not necessary for the estab- 
lishment of our contention that the state 
code system of pleading is unsuited to the 
federal courts. And that the common law 
system of pleading, modified in some re- 
spects in one state and modified in other re- 


*This valuable contribution toward a very vi- 
tal reform-now demanded by the American Bar 
Association will be read with interest. Judge 
Clayton, the writer, and author of the Clayton 
Act, was also the author of the first bill in Con- 
gress to give to the Supreme Court authority 
to make rules of procedure at law for the fed- 
eral courts.—ED. 

(1) Honorable Elihu Root, 


There has’ 





spects in another state, cannot be followed 
and ought not to be followed in given cases 
—cases of increasing frequency—we can- 
not do better than to quote the words of an 
able jurist of Alabama, then a justice of 
the Supreme Court of that state, where the 
common law system of pleading prevails. 
This disciple of Chitty and Stephens tell 
us” that * * * “our system of pleading is 
like an exogenous plant, whose capacity for 
multiplying limbs is only limited by the cli- 
mate and the fertility of the soil. It must . 
be admitted that no system of pleading can 
ever be perfect in its operation and effect, 
as long as men are imperfect. And, if men 
were perfect, almost any system would do; 
but as long as morality lags behind infelli- 
gece, as long as men have more knowledge 
than virtue, we ought, in all things that per- 
tain to our government, have that system 
which will give the greatest aid and com- 
fort to these neglected children. What 
that system should be in this state could in 
my opinion best be devised after a most 
thorough examination into the workings of 
the different systems of pleading of the dif- 
ferent states and countries of civilization 
by a body of men most learned in the law 
and altruistic in character. 


“It may be true that the common law 
had its snake heads; but it seems to me that 
in nearly every instance, where one has 
been cut off by our legislature, two or more 
have grown out to take its place. Under 
our present system one may plead as many 
pleas as he pleases; he may plead incon- 
sistent pleas. The plaintiff may reply with 
as many replications as he pleases, and with 
inconsistent replications, and so on. As to 
whether there shall be one or a thousand 
issies of law or fact depends upon the 
‘climate and the fertility of the soil.’ The 
only natural place for this process to stop, 
with counsel who understands his business, 
is when he has reached a point where he 
feels reasonably sure of a verdict or a re- 
versal of the judgment.” 


(2) Pollak v. Winter, 53 So. 339, 340. 
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And then the learned judge calls atten- 
tion to a practice indulged in in Alabama 
that ought not to be possible, if it is pos- 
sible, in any federal court, for he proceeds 
to say that “we have also the written charge 
which counsel for either party may ask. In 
this, if his vocabulary is large, his knowl- 
edge of the meaning of words accurate, 
and his imagination vivid, he may ask a 
dozen of such charges on each point of law 
involved in the case, each one stating the 
point correctly, but in different words; and 
he may also ask a dozen more on each 
point which states the law almost correctly. 
Supposing there were only 100 issues, and 
only 12 written charges asked by each side 
upon each issue, there would still be 1,200 
written charges to each side to be passed 
upon by the trial court. Suppose that 600 
are given and 600 refused to each side, then 
there would be 1,200 to be reviewed by this 
court, besides the probability that the jury 
was too much instructed to understand the 
instruction. Do I object to the system? I 
cannot say that I do. While as a citizen 
or a judge, I deplore it, yet as a lawyer 
and dialectician I rejoice in it. As a means 
for the administration of justice, its ef- 
ficiency is to be doubted; while as an in- 
tellectual gymnasium its appointments could 
be scarcely improved upon.”® 


We need not multiply quotations from 
eminent lawyers and jurists showing that 
ancient rules and procedure are often not 
compatible with the due course of justice 
in this day and time. However, I cannot 
forego a short excerpt from an opinion* by 
Mr. Justice Holmes. In the case referred 
to he said: ‘That the bill of rights for the 
Philippines giving the accused the right to 
demand the nature and cause of the accusa- 
tion against him does not fasten forever 
upon those islands the inability of the sev- 


(3) Since the opinion quoted from was writ- 
ten the rule with reference to the written charge 
has been greatly modified. 


(4) Paraiso vy. United States, 207 U. S. 369, 
372. 





enteenth century common law to understand 
or accept a pleading that did not exclude 
every misinterpretation capable of occurring 
to intelligence fired with a desire to per- 
vert.” That is an exquisite statement— 
that “the inability of the seventeenth cen- 
tury common law to understand or accept a 
pleading that did not exclude every misin- 
terpretation capable of occurring to intelli- 
gence fired with a desire to pervert.” 


After having heard these expert wit- 
nesses, if indeed you do not know as much 
about the subject as the witnesses, I think 
you will agree that something ought to be 
done to supply the deficiencies of the state 
code system where that prevails, and the 
deficiencies of the common law system as 
well where that is followed, so that the 
federal courts of first instance may not be 
hampered by the requirement that the pro- 
cedure of the state must be followed by 
such federal courts “as near as may be.” 
Certain it is that out of the existing con- 
fused, uncertain and unsatisfactory method 
of federal procedure, if it can be called a 
method, a way should be found. 


That leads us to the suggestion of the 
other academic principles that how the one 
party may come into court and how the 
other may be brought in should be piain, 
proper cause being shown; and that how 
the matter in controversy shall be stated 
by the plaintiff ought to be simple, free 
from repetitions—repetitions often charac- 
terized by refined, but immaterial, differ- 
ences in the mere phraseology employed. 
And that the answer, in whatever form, 
whether setting up law or fact in defense, 
should be responsive, direct, easily under- 
stood and free from redundancies evidenc- 
ing merely the ingenuity of the skilled 
pleader in the invention of hair-splitting 
and metaphysical refinements. In ‘short, 
the procedure ought to be made to conform 
to the common sense rule that the points 
in litigation should be stated with all prac- 
tical conciseness, simplicity and clearness. 
It is a reproach to the practical side of gov- 
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ernment that under any system of court 
procedure, or on account of a lack of proper 
system, the plaintiff, seeking the vindication 
of his rights, or reparation for his injuries, 
is permitted to present his cause in counts, 
generally speaking unlimited in number, 
length or expression except by the pleasure, 
ability or discretion of the draftsman; and, 
yet, such practice in pleading is still per- 
mitted. This manner of practice, in co- 
operation with other deficiencies in plead- 
ing, has been the fruitful cause of multi- 
tudinous technical questions which could 
not possibly have been raised under a well 
devised system of procedure. Take almost 
any volume of published reports, state or 
federal, and you will find that about half 
and sometimes more than half, of the points 
passed upon related to procedure rather 
than to the merits of the cause litigated. 
Going on, let it be emphatically said that 
the present lack of system in pleading in 
law cases in the district courts of the 
United States is attributable to the fact 
that no uniform system of procedure has 
ever been had. Indeed, those familiar 
with the history of our country know that 
no systematic procedure to govern law cases 
in the federal courts has ever been attempt- 
ed. Furthermore, it is a truth demonstrated 
by the existing unsettled, confused and un- 
certain condition of federal procedure that 
there is necessity for an authorized way 
out of such condition. It also readily occurs 
te you that differences, sometimes account- 
able and sometimes inexplicable, obtain in 
the various states and in the various federal 
jurisdictions. There are 48 states and each 
has its own peculiarities in procedure, and 
probably if strict conformity by the federal 
courts to state procedure had been possible 
we would now have 48 distinct varieties of 
federal procedure, that is to say 48 distinct 
varieties as fully undeveloped and unsettled 
as procedure is undeveloped and unsettled 
in the several states. Whatever speculation 
might be indulged in that regard, we may 
put aside when we are brought face to 
face to the consideration of the ascertained 








shortcomings, differences and confusion in 
our federal system of procedure. We need 
not speculate, for it is enough for us to 
know that we have no well considered and 
systematic procedure to govern the district 
courts of the United States in the trial of 
law cases and to know at the same time that 
we ought to have such procedure. We are 
also informed that congress in the very be- 
ginning purposely failed to provide a real 
system in the practice, pleadings, and forms 
and modes of proceeding in civil causes, 
other than equity and admiralty, in the dis- 
trict courts, but remitted the matter to the 
courts and left it with them to act upon the 
statutory direction that the procedure “shall 
conform as near as may be to that existing 
in like causes in the courts of record with- 
in the state in which the district courts are 
held.” 

Uniformity in procedure was not intend- 
ed, and it is evident that under such di- 
rected plan there could not be any scientific, 
well devised and uniform system. The act 
of congress, changed but little from time to 
time, is now expressed in Section 914 R. 
S. and, of course, by its very terms it was 
intended to secure partial conformity of the 
federal procedure to that of the state. Out 
of the construction of this statute has come 
the judicial ascertainment that the statute 
has not even secured very much of the ex- 
pected conformity. The practitioner knows 
that no pleader in any district court can tell 
in every case, indeed he knows that in 
many cases he cannot tell whether, or to 
what extent, the state procedure in any 
giver jurisdiction will be followed in the 
district court. It has been often and well 
said that this conformity statute has been 
as much honored in the breach as in the 
observance—honored by the good and def- 
erential reasons given for its breach, hon- 
ored by the imperative observance of the 
qualifying or licensing phrase “as near as 
may be.” Of course, that the courts had the 
right to not conform in proper cases was in 
the congressional contemplation, for the 
statute itself providing that the federal 
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courts shall conform their procedure to the 
state courts “as near as may be,” logically if 
not in ipsissimis verbis, congress declared 
that the statutes should not be observed to 
any other or further extent than to this just 
and practicable one—‘‘as near as may be.” 
Latitude was allowed, and the wisdom of 
having it has been made manifest by the un- 
answerable reasons given in the adjudged 
cases where the federal courts have refused 
to conform their procedure to that of the 
state. In a case decided June 12, last, the 


opinion by Mr. Justice Pitney, a number of. 


cases are cited’ which show the impracti- 
cability, or the injustice, of conforming to 
the state practice or procedure. And the 
first of these is Nudd v. Burrows*, which 


(5) 910.8. 426. 

(6) CONSTRUCTION OF THE CONFORM- 
ITY STATUTE.—In Nudd v. Burrows, supra, it 
was held that the Conformity Act, R. S. Sec. 914, 
did not require the trial judge to permit the 
jury to take with them upon retirement to their 
room the written instructions given to them, al- 
though the Illinois Practice Act required that 
the written instructions should be taken by the 
jury in retirement and returned with the ver- 
dict. 

The practice respecting exceptions in the fed- 
eral courts is unaffected by the Conformity Act, 
R. S. 914. United States v. U. S. Fidelity Co., 
236 U. S. 612, 529. 

In St. Clair v. United States, 154 U. S. 134, it 
was held that where no exception is taken on 
the trial of a person accused of crime to the 
action of the court below on a particular matter, 
that action is not subject to review in the Su- 
preme Court, although the practice and statute 
of the state in which the trial took place pro- 
vide otherwise. 

In Chateguay Iron Co., Petitioner, 128 U. S. 
553, it was held that the practice and rules of 
the state court do not apply to proceedings 
taken in a circuit court of the United States for 
the purpose of reviewing in the Supreme Court 
a judgment of such circuit court; and such 
rules and practice embracing the preparation, 
perfection, settling and signing of bills of ex- 
ception are not within the “practice pleadings, 
and forms and modes of proceeding” which are 
required by R. S. 914 to conform “as near as may 
be” to those “existing at the time in like causes 
in the courts of record of the state.” 

In McDonald v. Pless, 238 U. S. 264, it was 
held that the Conformity Act does not apply to 
the power of the court to inquire into the con- 
duct of jurors. 

Cases relating to the Conformity Act are col- 
lected by Justice Pitney on p. 686 of Advance 
Sheets of Opinions, U. S. Sup. Ct., July 15, 1916, 
in case of Spokane E. & L. R. R. Co. v. Campbell. 


has been followed and referred to by judges 
and writers more often than any other case 
pertinent to the conformity statute. It is 
not necessary to deal here further with this 
conformity statute, for it is a proven fail- 
ure, and even the most salient reasons for 
its enactment have passed away with con- 
ditions long since changed. We are not 
now a new country entering upon the un- 
tried experiment of government. We live 
in the happier time when our form of gov- 
ernment, with three separate co-ordinate de- 
partments is a demonstrated success. Our 
judiciary has been so successful in discharg- 


“The state laws cannot control the exercise 
of the national government nor in any manner 
limit or affect the operation of the processes or 
proceedings of the national courts.” Judge Story 
in Beers v. Haufman, 34 U. S. 328, 359, and see 
what follows on p. 360. 

Mr. Justice Hunt in Insurance Company v. 
Moss, 20 Wall, 445, 453, said: “The jurisdiction 
of the federal courts, under this clause of the 
Constitution (Art. 3, Sec. 2) depends upon and is 
regulated by the laws of the United States. 
State legislation cannot confer jurisdiction upon 
the federal courts, nor can it limit or restrict 
the authority given by Congress in pursuance 
of the Constitution. This has been held many 
times.” Citing Railway Company v. Whitton, 
13 Wall. 286; Payne v. Hook, 7 Id. 427; The 
Moses Taylor, 4 Id. 411. 

The Louisiana statute which required verbal 
evidence, if either party requested, to be taken 
down in writing by. the clerk, in order to be 
sent up to the Supreme Court in case of appeal, 
was not followed in the United States Court for 
the Eastern District of Louisiana. The Supreme 
Court in this case, Parsons y. Bedford, 3 Pet. 
433, 444, said: “Of itself the course of proceed- 
ing under the state law of Louisiana could not 
have any intrinsic force or obligation in the 
courts of the United States organized in that 
state; but by the Act of Congress of the 26th 
of May, 1824, ch. 181, it is provided that the 
mode of proceeding in civil causes in the courts 
of the United States that now are or hereafter 
may be established in the state of Louisiana, 
shall be conformable to the laws directing the 

.mode of practice in the district courts of said 
state; provided that the judge of any such court 
of the United States may alter the times lim- 
ited or allowed for different proceedings in the 
state courts and make, by rule, such other pro- 
visions as may be necessary to adapt the laws of 
procedure to the organization of such court of 
the United States, and to avoid any discrepancy, 
if any should exist, between such state laws and 
the laws of the United States. This proviso 
demonstrates that it was not the intention of 
Congress to give an absolute and imperative 
force to the mode of proceedings in civil causes 





1 in Louisiana, in the court of the United States; 
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ing the judicial functions of government 


that we need not try any other, and we: 


have reached that stage in American juris- 
prudence when we no longer find it neces- 
sary to adopt or to follow altogether the 
administrative methods of any other coun- 
try; we are-not justified in retaining the 
unimproved procedure inherited by our 
forefathers from the mother country, for 
such methods without many and material 
alterations cannot furnish the best guide 
for our courts to-day. Moreover, it is true 
to say that we have added to and changed 
much of the substantive law, including that 
which was inherited by our country, so that 
even the common law of our country to-day 
has by growth necessarily become immeas- 
urably greater than the common law of the 
eighteenth century. And volumes have 
been written on American law, the statu- 
tory and customary, all evidencing the 
growth of our substantive law. But it is 


for it authorized the judge to modify them so 
as to adapt them to the organization of his own 
court. It further demonstrates that no absolute 
repeal was intended of the antecedent modes of 
proceeding authorized in the courts, under the 
former acts of Congress, for it leaves the judge 
at liberty to make rules by which to avoid any 
discrepancy between the state laws and the laws 
of the United States.” 


A state statutory right to a change of venue 
was denied in Kennon v. Gilmer (1889), 131 U. 
S. 24. That the provisions for uniformity do not 
extend to modes of procedure etsablished by 
judicial interpretation of common law, but only 
to statutes, was held in Wall v. C. & O. R. R. Co. 
(1889), 95 Fed. 398. That actions at law regard- 
less of state statutes, must be brought in the 
name of the owner of the legal title, was held 
in Norfolk Co. v. Sullivan, 111 Fed. 181. That 
statutory substituted service is not applicable to 
the federal courts, see Bracken v. Union P. R. 
Co. (1893), 56 Fed. 447, That a federal rule of 
practice prevailed regardless of a subsequent 
state statute altering the time in which a writ 
is returnable, Sheperd v. Adams (1898), 168 U. 
S. 625. That amendments of process and plead- 
ings allowed by state statutes will not be fol- 
lowed when inconsistent with federal statutes 
or amendments, Henderson v. Lousville R. Co. 
(1887), 123 U. S. 64, That an equitable counter- 
claim cannot be set up in the federal court, 
Church v. Speigleburg (1887), 31 Fed. 601. That 
the granting or refusing of a continuance is a 
matter within the discretion of the court, not- 
withstanding a contrary state statute, Texas R. 
Co. v. Nelson, 50 Fed. 814, That the selection of 





lamentable that our adjective law has not 
grown either in such proportion or wisdom 
as the requirements of our American life 
now demand. We are living in the pres- 
ent, and much of the old customary law, 
as well as the old procedural, is now 
inappropriate, inapplicable and inadequate. 
From the grave of the dead centuries no 
voice can come to stay the progress of our 
jurisprudence, nor can things merely be- 
cause they are venerable be justly allowed 
to fetter our courts in adjudging under 
American law and administering justice ac- 
cording to American ideas of the twentieth 
century. 


There no longer exists any ground for 
the other reason which was given in the be- 
there themselves were acquainted in those 
ginning for the adoption of the state system 
of procedure, that ground being that the 
lawyers in the several states and the judges 
ancient days with the procedure in the state 
courts and that a federal system, if one 
liad been devised, would have been a mere 


jurors does not follow the method prescribed by 
state statutes, Brewer v. Jacobs (1884), 22 Fed. 
217. 


That a state statute permitting a party to 
be examined by his adversary in advance of the 
trial will not be followed, Union P. Co. v. Bots- 
ford (1891), 141 U. S. 257. That the competency 
of witnesses depends upon Sec. 858 R. S. and not 
upon state statutes; to effect this it was held 
that Sec. 921 R. S. prevailed over Sec. 914 R. mi 
that the production of books and papers was 
regulated by Sec. 721 R. S., as amended, and not 
by state statutes; that the federal courts might 
instruct a verdict or order a compulsory non- 
suit for the defendant or plaintiff regardless of 
a state statute, Vicksburg Co. v. Putnam (1886), 
118 U. S. 553. That instructions need not be in 
writing, Lincoln v. Power Co. (1894), 151 U. S. 
442. That a state statute requiring instruction 
or a special verdict need not be observed, U. S. 
Mutual Co. v. Barry (1889), 131 U. S. 119, 33 Fed. 
60. The granting and refusing of new trials is 
not controlled by state statutes. Newcomb v. 
Wood (1878), 97 U. S. 583. That the question of 
costs is not controlled by state statutes, but by 
Sec. 823 R. S., which was held to supersede Sec. 
914 R. S. That everything after a judgment 
looking to its review in an appellate court is 
regulated solely by acts of Congress. Hudson 
v. Parker (1875), 156 U. S. 281. That regulations 
concerning the preserving of exceptions are not 
governed by state statutes. Chataugay Co., Pe- 
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experiment and would have caused incon- 
venience to these lawyers and judges, and 
necessitated the learning of another system 
of procedure. It was said that they knew 
the rules in Chitty and Stephens on Plead- 
ing, and the like, and that they ought not 
to be required to learn others; and that, 
moreover, every practitioner should be 
required to travel the same devious 
path that they had traveled and be re- 


Guired to study the hornbooks just as they. 


had been compelled to do. 

But’ even this inconvenience and knowl- 
edge of the practitioner in a jurisdiction 
where the common law system of pleading 
modified by state statute obtains, or where 
an entire code system is in force, are not 
respected. Even the lawyer skilled in the 
methods or rules of his state court does not 
and cannot in many cases know how to for- 
mulate his side of the cause in the various 
preliminary respects, so that it may proper- 
ly and speedily reach the court and jury for 
determination at the trial. In many cases 
it has been made manifest that conformity 
with state procedure would not consist with 
the due administration of justice in the fed- 
eral courts ; and, finally it may be said that 


the stickler for the application of state pro- , 


cedure in the federal court must know that 
in addition to the uncertainty whether the 
federal court will follow the state proced- 
ure, in any given case, he is subjected to 
the inconvenience and labor of searching for 
and studying the rules which the federal 


titioner (1882), U. S. 553. That the means of 
enforcing a judgment are not within state stat- 
utes but Secs. 915 and 916 R, S. United States 
v. Train (1882), 12 Fed. 863. That a stay of ex- 
ecution is not governed by state statutes, that 
Sec. 916 supersedes Sec. 914 R. S. Lancaster v. 
Keller (1887), 123 U. S. 389. That mandamus 
proceedings will not follow state statutes. Batch 
Co. v. Amy (1871), 13 Wall. 250. That a pro- 
ceeding to restore records is not within Sec. 914 
R. S. Bliss 307. That the question of jurisdic- 
tion was controlled solely by federal statutes. 
Mexican R. Co. v. Pinckney, 149 U. S. 205. That 
wherever Congress has legislated on or in ref- 
erence to a particular subject, involving prac- 
tice or procedure, the state statutes are never 
held to be controlling. Harkness v. Hyde, 98 
U. S&S 476. ,See cases cited in Webb v. Southern 
Ry. Co., 235 Fed. 578. 





courts have applied in cases analogous to 
his. And the final answer to the argument 
of inconvenience urged against the refor- 
mation desired is, therefore, that it will be 
easier for the practitioner and the court to 
master the system of procedure created by 
authorized Supreme Court-made rules than 
it is to keep up with the uncertainties and 
the evolution that have supplanted very 
largely the common law and code systems 
of pleading and procedure in the practical 
workings of the federal district courts. 

Conformity being a demonstrated failure, 
then, indeed, it behooves congress and the 
bench and bar co-operating, to find the rem- 
edy; and, to repeat the other idea, this 
ought to be done now, in furtherance of the 
correct administration of justice. 

It is believed by nearly all of those who 
have studied the subject that the remedy 
for the highly unsatisfactory condition in 
federal procedure ought not to be attempt- 
ed through the medium of a rigid legislative 
code. and unameudable, except by the slow 
process of legislative regulations designed 
to ccntrol at every important step the en- 
tire procedure and practice of the federal 
courts. It will be hard to make this in- 
flexible statutory method workable and ef- 
ficient, admitting that it is possible for con- 
gress to provide a plan so comprehensive. 
Nor are the senators and representatives 
justified, it is respectfully said, in waiting 
jor the development of a federal system of 
procedure to be wrought out and estab- 
lished by the slow process of evolution, the 
process that the courts are now compelled 
to pursue and are pursuing in making suc- 
cessive rulings in analogous cases. It is sub- 
mitted that the important reform demanded 
can be the better and more speedily se- 
cured by the rules to be formulated and 
promulgated by the Supreme Court of the 
United States. 

These rules will not trespass upon the 
substantive law ; nor will they fail to retain 
all that we now have in procedural law 
which experience has shown to be good and 
helpful in the application of the real law 
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in any case. And, it is not to be doubted 
that such rules will make more certain and 
speedy the vindication of rights and, as a 
corollary, the condemnation of wrongs. In- 
deed, the object of the establishment and 
maintenance of courts is that they may 
fairly and efficiently adjudge and adminis- 
ter under established law. It may be as- 
sumed that no judge, or no active practi- 
tioner, will deny that in addition to this de- 
sired simplicity, more than probable ce- 
lerity, and increased efficiency of the courts 
in the dispatch of business there will also 
come greater economy of the public time 
and money consumed in administering jus- 
tice. 

It is apparent that the existing lack 
of system in, procedure is conducive to 
wastefulness of both the time and funds 
that belong to the public, as well as to the 
waste of time, money and property of indi- 
vidual litigants, who have sought the court 
or who have been compelled to submit to the 
courts for settlement of business controver- 
sies. Officials, jurors, witnesses and parties 
are frequently unduly forced to wait the 
settlement of preliminary questions arising 
out of pleadings, pleadings often long drawn 
out, before the real cause for trial can be 
reached. I have in mind now an actual il- 
lustrative instance. Not many years ago, 
in my own state, there was a suit on an 
insurance policy covering property that had 
been destroyed by fire. The company was 
represented by a former distinguished judge 
of Alabama, noted for his sense of humor 
as well as his great learning. Associated 
with him was an excellent lawyer from a 
so-czlled code state. The court had been 
in session nearly all day long listening to 
arguments on numerous pleadings and the 
end was not yet in sight. The brother from 
the code state sat while his associate and 
the other common law pleaders in the case 
argued and argued, for these gentlemen 
were adepts in the gymnastics of common 
law pleading. Finally, the visiting brother 
cried out in agony to his associate: “Just 
let me get to the jury” (he was a great ad- 





vocate) and inquired, ‘““When will I be able 
to get there?” His Alabama associate said: 
“T don’t know, for probably after we have 
gotten through with the complaint and its 
numerous counts and demurrers thereto, 
with the pleas and the probable replica- 
tion and rejoinder, there may come a re- 
butter, a sub-rebutter and more. But, I 
really think that I can get you to the court 
in three or four days and probably to the 
jury by the beginning of next week.” Such 
a case may excite our sense of humor, and 
such method may afford pleasing and profit- 
able exercise to the performing lawyers, but 
the expense of it, to say nothing of the de- 
lay to other causes, and the consequent 
crowding of the docket should be taken into 
consideration. The natural reflection is 
that courts ought to be set free to better 
conserve public funds and the money and 
property of individuals. They ought to be 
aided in their effort to give, at the lowest 
practicable cost, and, in our American spirit 
and in our American schoolboy vernacular, 
to every man “a fair show for his white al- 
ley,” where the game is square and accord- 
ing to just rules. , 
The proposed measure which it is be- 
lieved will afford the remedial procedure 
was known in the 63d congress at H. R. 
133, and in the present congress at H. R. 
7572. a measure that has the endorsement 
of the American Bar Association and kin- 
cred organizations, besides the support of 
many able jurists, members of appellate 
ccurts, and the favor of a considerable 
number of business associations. This bill 
provides that the Supreme Court shall 
have the power to prescribe (1) the forms 
and manner of service of writs and all 
other process; (2) the mode and manner 
of framing and filing proceedings and 
pleadings; (3) of giving notice and serv- 
ing process of all kinds; (4) of taking and 
obtaining evidence; (5) drawing up, enter- 
ing and enrolling orders; and (6) gener- 
ally “to regulate and prescribe by rule the 
forms for the entire pleading, practice, and 
procedure to be used in all actions, mo- 
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tions and proceedings. at law of whatever 
nature by the district courts of the United 
States and the District of Columbia.” Pro- 
vision is also made that when such rules 
of court so authorized shall have been pro- 
mulgated all laws in conflict therewith shall 
cease to be of further force and effect. 


To any objection to its constitutionality, 
it may be said that in the very beginning 
the Supreme Court of the United States 
gave practical definition of the powers 
granted in the Constitution establishing 
courts of equity by adopting the English 
equity rules obtaining at the time of the 
ratification of the constitution. In the pro- 
gress of the country, these rules, in many 
respects, became unsuited to our modern 
conditions. But the well known conserva- 
tism of the Supreme Court prevented, at 
least in some degree such modernization as 
was demanded by the changed conditions 
wrought during the flight of years. It is 
familiar to you that congress declared the 
Supreme Court should have power to cre- 
ate or formulate rules and generally to 
regulate the whole practice in equity and 
that rules have accordingly been made by 
that august tribunal and these rules be- 
came effective February 1, 1913, and they 
now constitute the written adjective law of 
the federal equity courts. 


Because of the failure of the Conformity 
Statute and the bad effects Ms oe anti- 
auated, inadequate and unscientific proced- 
ure for law cases, the idea for this bill was 
originated by the American Bar Associa- 
tion and with the co-operation of eminent 
lawyers (a committee of that body). this 
bill was written and it was afterwards in- 
troduced into congress. It has_ received 
much consideration at the hands of the re- 
spective committees on the judiciary of the 
Senate and House of Representatives, and 
it has been favorably reported to the 
House.* The respectful insistence is that 


(8) By Mr. Webb, Chairman of the Judiciary 
Committee. 





it is a wholesome measure, that congress 
has constitutional power to pass: it, and 
that there is the wise precedent of the case 
of the statute providing for the court-made 
equity rules. 


That congress can confer the duty upon 
the Supreme Court to establish rules of 
procedure for the district courts was set- 
tled almost at the beginning. It is not to 
be forgotten that Chief Justice Marshail 
said® nearly a hundred years ago that “it 
will not be contended that congress can 
delegate to the courts, or to any other 
tribunals, powers which are strictly and ex- 
clusively legislative. But congress may cer- 
tainly delegate to others, powers which the 
legislature may rightfully exercise itself. 
Without going further for examples, we 
will take the legality of which counsel for 
the defendant admit. The 17th section of 
the judiciary act, and the 7th section of the 
additional act, empower the courts respect- 
ively to regulate their practice. It certainly 
will not be contended, that this might not 
be done by congress. The courts, for ex- 
ample, may make rules directing the return- 
ing of writs and processes, the filing of dec- 
larations and other pleadings, and_ other 
things of the same description. It will not 
be cantended, that these things might not 
be done by the legislature, without the in- 
tervention of the courts; yet it is not al- 
leged that the power may not be conferred 
on the judicial department.” Almost syn- 
chronizing with Chief Justice Marshall’s 
utterance, Mr. Justice Thompson, speaking 
for the court, said’® that “Congress might 
regulate the whole practice of the courts, 
if it was deemed expedient so to do; but 
this power is vested in the courts; and (re- 


(9) Wayman v. Southard, 10 Wheat. 1, 41. 
(10) U. S. Bank v. Halstead, 10 Wheat. 51. 


See also Chick v. U. S., 195 U. S. 58; Nolten v. ‘ 


Moore, 178 U. S 95; and Cap. Trac. Co. v. Hoff, 
174 U. S. 1; and Vicksb. R. Co. v. Putnam, 118 U. 
S. 245 
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ferring to the act then under consideration) 
it.never has occurred to anyone, that it was 
a delegation of legislative power.” - More- 
over, it is familiar to you that with but 
few exceptions, the rules and regulations 
under which the different executive depart- 
ments work are made by the depart- 
ments themselves, and not by congress ; and 
that without such rules there could not be 
an orderly performance of the duties im- 
posed upon these administrative depart- 
ments and the legislatively created officials, 
commissions and commissioners. Now, the 
Constitution commits the administration of 
the law in every litigated case to the courts 
and it is, therefore, not only constitutional 
but wise and expedient that the making of 
rules of procedure, using that word in the 
comprehensive sense, should be committed 
to the Supreme Court. And it is submitted 
that the views of lawyers who have spe- 
cialized in the highly technical art of plead- 
ing and carry around in their heads the 
“quiddets and quillets” of the law ought not 
to stay the progress so obviously demand- 
ed. The real answer to the objection of 
the quiddity practitioner is that he can just 
as easily master the simple rules promul- 
gated by the Supreme Court as he can keep 
up with the various rulings on pleadings in 
which the reported cases do most abound, 
and to which I have adverted. It may be 
said again that such rules would make for 
certainty, order and proper speed in the 
trial of justiciable causes, pretermitting if 
you wish, a consideration of the waste to 
the public and to individuals. 


The Supreme Court needs no panegyric. 
There it stands and there it must stand as 
long as our popular representative govern- 
ment shall live. The high responsibilities 
of that court and its exalted character guar- 
antee that whatever may be done under the 
bill proposed, it will be well and wisely 
done. 





It has been suggésted that the. measure. 
might. provide for a commission to be com- 
posed of lawyers and judges to formulate 
these rules. ‘To this let me hazard the re- 
ply that such is not necessary. For the 
court is composed of pre-eminently able 


and skillful lawyers who can best determine 
what the rules should be. They will care- 
fully consider all proper rules. and after 
study and conference, and after consulta- 
tion with other learned lawyers, if it is 
deemed helpful to consult them, the rules 
will be drawn and made effective and will 
constitute a well conceived and a well 
wrought out system or plan of procedure 
that will be highly remedial where remedy 
is now so much needed. And, finally, it 
may be said that the Supreme Court now 
has committed to it, under the organic law, 
powers and duties far exceeding in im- 
portance to the public and to the individual 
citizen those now proposed to be conferred 
in the mere matter of procedure. Let me 
reduce my subject to interrogatory form. 


Shall the attempt to conform federal 
procedure to that of the state be persisted 
in and thereby multiply the cases showing 
the impracticability of such conformity? Or 
shall we have a legislatively made code un- 
amendable except by the slow process of 
congressional enactments to be had from 
time to time as experience shall show to be 
necessary? Or shall we abide the present 
impossible conformity statutory directions 
with consequent non-conformity and con- 
fusion and await the slow growth of a fed- 
eral system to be worked out by court rul- 
ings in particular cases—a system by evolu- 
tion? Or shall we have the plan of Su- 
preme Court-made rules furnishing a mod- 
ern and workable system readily improv- 
able wherever and whenever improvement 
may. be desirable? 


Henry D. Crayton. 
Montgomery, Ala. 
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FEDERAL EMPLOYERS’ LIABILITY ACT— 
CONTRIBUTORY NEGLIGENCE. 





BRIGHTWELL v. LUSK et al. 





Kansas City Court of Appeals. Missouri. June 
12,1916. Rehearing Denied Nov. 27, 1916. 





189 S. W. 413. 





Under the Federal Employers’ Liability Act 
(Act April 22, 1908, c. 149, 35 Stat. 65 [U. S. 
Comp. St. 1913, §§ 8657-8665]), no degree of 
negligence of an injured servant, however gross 
or proximate as a matter of law, can bar a 
recovery. 





JOHNSON, J. This is an action for personal 
injuries founded on the federal Employers’ 
Liability Act. Defendants are the receivers of 
the St. Louis & San Francisco Railroad Com- 
pany, an interstate carrier, and at the time of 
his injury, February 21, 1914, plaintiff was the 
foreman of a gang of section men employed 
in repairing a main track in defendants’ switch 
yards in Kansas City. The men were raising 
low joints in the track and had been thus em- 
ployed during the day. In this operation they 
raised the track on jacks, which supported it 
while they removed the soft material and filled 
the depression with cinders. Then they low- 
ered the track, removed the jacks, and passed 
on to the next low joint. During the afternoon 
(the injury occurred at 4:30 p. m.) a switch 
engine working in that part of the yards had 
been run two or three times over the track 
where the repairs were being made. This track 
was called the “middle yard lead” and ran 
north and south. The engine worked in an 
area north of the point where the track gang 
was working, but occasionally it ran south on 
the “lead” over and beyond that point, and 
then back again in a few seconds. 

The engineer knew low joints were being 
raised, that during that operation the track 
was elevated and supported by track jacks, 
and that it would not be safe to run the engine 
over such place until the track had been low- 
ered and the jacks removed. Just before the 
injury the engine approached on that track 
from the north at a time when the section men 
were working at a low joint and the track was 
raised. The engineer introduced as a witness 
by defendant, testified: 

“I don’t know how many times we backed up 
there, but several times, and this one particular 
time when he was hurt we were backing up and 
I did not—was not sure whether the track was 


clear for us to go back or not, so I kept backing 
up until I got fairly close enough that I thought 





we ought to know whether to stop or not, and 
he (plaintiff) stepped over between the tracks, 
and I got no signal (from plaintiff to stop), so I 
whistled.” 


We quote this testimony at this time because 
of its corroboration of plaintiff’s evidence 
which tends to show that this is not an instance 
where the engineer relied upon the presump- 
tion of a clear track, but is one where he 
anticipated the track might be fouled, and 
therefore was bound. not to proceed without a 
signal or unless he knew the track was clear. 
Plaintiff testified, but afterward the testimony 
was stricken out on motion of defendant, that 
when the engine first ran over his place of work 
he said to the engineer, after experiencing 
difficulty in attracting his attention: “Now, 
when ‘you are backing up here on this track 
always watch behind for a signal, because I 
am working right back here,” to which the 
engineer replied, “All right.” 


In our consideration of the demurrer which 
defendant insists should have been given, that 
testimony is omitted. Apart from it, the evi- 
dence shows beyond question that this was a 
place where the engineer, not entitled to in- 
dulge in the presumption of a clear track, was 
bound to keep a lookout for a signal from plain- 
tiff. The evidence of plaintiff tends to show 
that as the engine approached, tender first, 
plaintiff crossed over to the east side of the 
track where the engineer could see him, and 
repeatedly gave the signal to stop. He ob- 
served the engineer was looking backward at 
the “drag” of cars and did not see him. In 
endeavoring to attract his attention plaintiff 
reached a spot from 10 to 15 feet north of the 
low joint and near the west rail of the next 
track east, which was called the “east yard 
lead.” This track ran parallel to the middle 
yard lead, and plaintiff states the distance 
between them was 8 feet, which would allow 
a clear space of nearly 4 feet in which one 
might stand while trains were passing each 
other on the two tracks. 


The witnesses for defendants give the dis- 
tance between the tracks at from 10 to 14 feet. 
Plaintiff’s evidence on this issue is substantial, 
and for the purposes of the demurrer we must 
presume that the two tracks were 8 feet apart. 
While plantiff was signaling and shouting to 
the engineer and, as stated, was near the east 
yard lead, a freight car, which another switch 
engine operating in the east yard had shunted 
on that track, approached from the south and 
struck plaintiff on the shoulder, knocked him 
down, and ran over his right arm. There was: 
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no switchman on this car, and no warning was 
given of its approach. 


The reason plaintiff gives for not looking in 
the direction of the oncoming car, in substance, 
is that his duty to signal the engineer to pre- 
vent the latter from running the engine over 
the raised track was imperative, and that under 
the rules observed in the operation of trains 
and cars in the yards, he had ho reason to 
anticipate that a flying switch would be made 
on the east track. On the other hand the evi- 
dence of defendant tends to show that it was 
the practice to switch cars in that manner 
without warning, and that it was the duty and 
custom of track men to look out for such move- 
ments. 


The engineer testifed that plaintiff was not 
trying to signal him, but seemed to be looking 
intently at the track work. He said: 

“I tooted the whistle two or three times for 
him to get out of the way or step one way or 
the other, and he stepped over, that is, he came 
there in front of this box car that was coming 
down towards the crossover; then I seen that 
he didn’t see this car, and so I hollered at him; 
the time was so short, and the car was so close 
from him that he did not seem to realize; did 
not seem to hear me, and did not look up at all, 
and the car hit him.” 

The engine was running slowly, not over four 
or five miles per hour, and was stopped before 
it reached the track jacks. The petition al- 
leged that the proximate cause of the injury 
was negligence of the engineer in approaching 
the track jacks, without looking for a stop 
signal, and negligence in running the car along 
the east track without having an operator 
thereon to give warning of its approach. In 
the instructions the court withdrew the latter 
charge from the jury, and authorized a verdict 
for plaintiff only upon the hypothesis that the 
tion to a general denial, pleaded assumed risk 
imate cause of the injury. The answer, in addi- 
alleged negligence of the engineer was a prox- 
and contributory negligence, and the jury were 
instructed if they found plaintiff was guilty of 
contributory negligence “he shall not recover 
the full amount of his damages, which you may 
find ne has sustained, but only the proportional 
amount bearing the same relation to the full 
amount of his said damages as the negligence 
attributable to the defendants bears to the 
entire negligence attributable to both the plain- 
tiff and the defendants.” The jury returned a 
verdict for plaintiff in the sum of $5,000, and 
defendants appealed. 


In our consideration of the argument that 
the court should have directed a verdict for 


YIM 





the defendants, we begin with the premise that 
in an action under the federal Employers’ Lia- 
bility Act the defense of contributory negli- 
gence can perform no other office than that 
of diminishing the damages recoverable by the 
plaintiff, and even in cases where such negli- 
gence must be treated as established in law 
the plaintiff will not be deprived of his right 
to recover the damages the jury finds from the 
evidence are properly attributable to pleaded 
negligence of the defendant, which also was a 
proximate and contributing cause of the injury. 
The act provides (§ 3, c. 149, 35 Stat. at Large 
U. S., p. 66): 


“The fact that the employe may have been 
guilty of contributory negligence shall not bar 
a recovery, but the damages shall be diminished 
by the jury in proportion to the amount of 
negligence attributable to such employe.” 


Of this provision it is well said in Penn. Co. 
v. Cole, 214 Fed. 948, 131 C. C. A. 244, that 
no degree of negligence on the part of an 
injured servant, however gross or proximate as 
a matter of law, can bar a recovery, it being 
impossible that plaintiff’s negligence should 
equal the combined negligence of both plain- 
tiff and defendant. Consequently the sole issue 
we must solve on this branch of the case is 
whether or not the evidence in its aspect 
most favorable to plaintiff accuses the engi- 
neer of negligence, which either with or with- 
out negligence of plaintiff was a proximate 
cause of the injury. Hardwick v. Railroad, 181 
Mo. App. 156, 168 S. W. 328. 


In support of their contention that the engi- 
neer, even if he failed to keep a lookout for 
plaintiff, and instead was looking backward, 
yet did not violate any duty he owed plaintiff, 
counsel for defendant invoke the well-settled 
rule that an engineer of a passing locomotive 
is entitled to indulge in the presumption of 
a. clear track as to all employes, such as sec- 
tion hands and track repairers, who are re- 
quired by the rules of the company to keep 
out of the way of trains, and is not required 
to be on the lookout for them. Degonia v. Rail- 
road, 224 Mo. 564, 123 S. W. 807; Gabal v. 
Railroad, 251 Mo. 257, 158 S. W. 12; Rashall 
v. Railroad, 249 Mo. 509, 155 S. W. 426; Nivert 
v. Railroad, 232 Mo. 626, 135 S. W. 33; Aerk- 
fetz v. Humphreys, 145 U. S. 418, 12 Sup. Ct. 
835, 36 L. Ed. 758; Witham v. Delano, 184 Mo. 
App. 677, 171 S. W. 990; Salsbury v. Railroad, 
175 Mo. App. 334, 162 S. W. 279. 

But these cases are in line with the great 
current of authority which recognizes the sensi- 
ble doctrine that the presumption of a clear 
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track cannot be allowed to shield ‘the defendant 
against liability where the act in question did 
not proceed from such presumption but with 
knowledge of the actor—the engineer—that the 
track ahead was not clear, and that. it was 
necessary to keep a lookout. As.we pointed 
out in the Hardwick Case, the rule in question 
does not mean that the track workers are 
entirely outside the pale of protection, but 
only that unless there is something in the 
situation to call for watchfulmess and care 
on the part of the engineer he is not required 
to anticipate that employes whose business is 
to keep themselves and their work out of his 
way, nevertheless, will require his attention. 
Where, as in the present case, the engineer 
knows that the track ahead is obstructeu by 
the track men and their operations upon it, in 
a manner to endanger lives and property if 
care is not observed, he has no right to indulge 
in any presumption of a safe track, but must 
advance cautiously, keeping a lookout for sig- 
nals to stop. The engineer in his testimony 
conceded that such was his duty, and asserted 
that he was in the full performance thereof, 
but that plaintiff was inattentive. Plaintiff’s 
evidence, which we must accept, tends to show 
that the engineer was not keeping a lookout, 
but was running the engine regardless of warn- 
ing signals, towards the defective place. 
Clearly the evidence accuses the engineer of a 
negligent breach of duty towards plaintiff— 
the duty to keep a lookout for his signal to 
stop and to obey such signal when given. 


But it is argued that the engineer had no 
reason to anticipate that his negligent breach 
of such duty would or might result in plain- 
tiff’s being struck by a moving car on the 
parallel track, or even that plaintiff might be 
led thereby into taking a position near that 
track. The doctrine is recognized in this state 
that where an injury cannot reasonably be 
anticipated and would not have happened un- 
less under exceptional circumstances, it is not 
negligence to fail to take precautionary meas- 
ures to prevent it, although if taken the injury 
would not have resulted. Brewing Ass’n v. 
Talbot, 141 Mo. 674, 42 S. W. 679, 64 Am. St. 
Rep. 538; Moore v. Lead Co., 125 Mo. App. loc. 
cit. 396, 102 S. W. 616; Monday v. Railroad, 
136 Mo. App. 696, 119 S: W. 24; Foley v. Mc- 
Mahon, 114 Mo. App. 442, 90 S. W. 113. , 


‘We think the facts and circumstances in the 
present case will support a reasonable con- 
clusion that the injury was a natural result 
of the negligence, and’ therefore one that the 
engineer must be presumed to have anticipated 





as a ‘natural and probable consequence. The 
relative narrowness of the space between the 
tracks, the imperative necessity of attracting 
the engineer’s attention, which caused plaintiz 
to move to the best: vantage point, and the 
practice in the yards of running detached cars 
on the east track without an attendant to give 
warning, were facts from which the inference 
of danger to plaintiff trom the probable co- 
operation of the active ingredients of such 
situation would and should have been drawn 
by a reasonably careful person in the position 
of the engineer. The court did not err in 
refusing to direct a verdict for defendants. 


We have carefully considered the objections 
to the rulings on instructions, and find them 
free from prejudicial error. 


We cannot say as a matter of law that the 
verdict was excessive. Plaintiff was 47 years 
of age, and was earning $55 per month. He 
lost his right arm and has been almost, com- 
pletely incapacitated from earning a livelihood. 
The questions of whether or not he was guilty 
of contributory negligence and, if so, to what 
extent such negligence should be allowed to 
diminish his damages, were issues of fact which 
were referred to the jury in proper instructions. 
We have no right to diminish the recovery on 


the ground of contributory negligence, and in — 


aid of the verdict must assume, if necessary, 
that the jury exonerated plaintiff from the 
imputation of negligence. On such hypothesis, 
an assessment of $5,000 for the loss to a work- 
ingman in the prime of life of his right arm 
cannot be considered as transgressing the 
bourds of the jury’s discretion. 


The judgment is affirmed. All concur. 


Note.—Contributory Negligence Under Federal 
Employers’ Liability Act—The act referred to 
provides that: “The fact that the employe may 
have been guilty of contributory negligence shall 
not bar a recovery, but the damages shall be 
diminished by the jury in proportion to the 
amount of negligence attributable to the em- 
ploye.” Does this mean that though the em- 
ployer may be wholly without fault as matter of 
law, yet the employe shall not be wholly barred 
from recovery? In Norfolk & W. Ry. Co., 229 
U. S. 114, 122, 33 Sup. Ct. 654, 57 L, ed. 1096, 
it was said that: “Where the causal negligence 
is partly attributable to employe and partly to 
the carrier, he shall not recover full damages, 
but only a proportional amount bearing the same 
relation to the full amount as the negligence at- 
tributable to the carrier bears to the entire 
negligence attributable to both.” Under this the 
sine qua non of recovery against the carrier 
is that he must be partly responsible for the 
accident causing injury. 
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_ The Sixth Circuit Court of Appeals, applying | 


this rule, held that where plaintiff went to sleep 
in a caboose while on duty and failed to flag 
a. train. following after, this did not prevent his 


recovery where the forward train was run into | 


by the other, in a proportional way, though his 
hegligence Was gross and the proximate cause of 
the injueyt Penn. Co. v. Cole, 214 Fed. 948, 131 
C. C. A. 244. 


There was thére a case cited as holding that: 
“It is only when plaintiff’s act is the sole cause— 
when defendant’s act is no part of the causation 
—that defendant is free from liability under the 
act.” Grand Trunk W. Ry. v. Lindsay, 201 Fed. 
837, 120 C. C. A. 120, 174. This case, however, 
was sustained in the Supreme Court under the 
Safety Appliance Act. Same vy. Same, 233 U. S. 
42, 34 Sup. Ct. 581: In this last cited case it 
is said of the federal Employers’ Liability Act 
that it substitutes for safety appliance act a 
system of comparative negligence. Under the 
safety appliance act there is abolished the de- 
fense of contributory negligence for all pur- 
poses. 


A Kentucky case seems not distinguishable in 
principle from the Cole case, supra, and yet the 
employe’s fault was called the sole cause of 
the injury and he was not entitled to recovery. 
Ky. & Tenn. Ry. Co. v. Minton, 167 Ky. 516, 180 
S. W. 831. Thus it appeared that cars were be- 
ing moved about without any negligence and 
plaintiff under a car was injured because he 
failed to display a flag which was to warn 
trains from being allowed to run into it. 


In Easter v. Virginia Ry. Co., W. Va., 86 S. 
E. 37, the case speaks of the necessity of the 
defendant contributing to the injury in order 
to be held liable. 


In B. & O. R. R. Co. v. Whitacre, 124 Md. 
411, 92 Atl. 1060, speaking of the Act, it was 
said: “If there was any act of negligence upon 
the part of the railroad company,. then even 
though there was contributory negligence upon 
the part of the plaintiff, or a fellow servant 
and there had been no assumption of risk upon 
his part, then the Act must be held to apply.” 
But the defendant must be at some fault. This, 
however, may be obviated by assumption of risk 
or at least this case so states. 


It seems to us that the method of administering 
the federal Employers’ Liability remits the ques- 
tion of damages to the jury in a more liberal way 
than ever before. Jt, indeed, seems almost im- 
possible to control a case so that the jury may not 
hunt about in the evidence to find a verdict for 
a plaintiff employe suing a railroad for damages. 
A case rarely might be said to exclude all in- 
ferences from fact within the exclusive com- 
petency of a jury to consider. Thus look at the 
two cases above—the Cole case and the Minton 
case, which were opposed in conclusion, and yet 
the railroad was bound to proceed with the work 
it was doing, or at least had no reason for not 
proceeding, in both cases, exactly as it was doing. 
The Maryland case supposes assumption of risk 
has not been abolished by the Act, and if this 
is so, it would have required a finding the other 
way in the Cole case. Cc. 


XUM 





ITEMS OF PROFESSIONAL 
INTEREST. 





REPORT OF THE MEETING OF THE 
OREGON BAR ASSOCIATION. 





The meeting of the Oregon Bar Association 
was held this year at Portland, November 21st. 
The meeting was well attended and there was 
a very interesting program. 


As with many other associations, so at the 
meeting of the Oregon Bar Association, the 
subject of judicial reform was foremost on the 
program, and one of the most interesting de- 
bates was over a resolution offered by Judge 
Chas. H. Carey, which was as follows: 


“That the legislative assembly be and is 
requested by the Oregon Bar Association 
to provide for the appointment either by 
the justices of the supreme court, or otherwise, 
as may be deemed expedient, of a commission 
on law reform, whose members shall serve 
without pay, to consist of seven persons, in- 
cluding one justice of the supreme court, and 
one person representing the commercial, manu- 
facturing, farming, labor, and other industrial 
business interests, and including five members 
of the bar of Oregon; such commission to 
investigate and report to the next succeeding 
legislative assembly a plan for the revision and 
improvement of judicial administration, prac- 
tice and procedure, with a view to simplifica- 
tion, and to reduce the expense and delays of 
litigation, and to promote the certainty of jus- 
tice in judicial proceedings.” 


Another important feature of this meeting, 
to which we will refer later in the Journal, was 
a report of the Committee on Legislation, deal- 
ing with recommendations as to the best meth- 
ods of obviating certain defects in the initiative 
and referendum, often called the “Oregon Sys- 
tem.” It might be said in general that the 
committee recommended several changes in 
the initiative and referendum. One of the 
most important of these recommendations was 
that suggested that every bill proposed for 
enactment by the initiative be first referred to 
the legislature for their acceptance or rejection, 
as a prerequisite to the right to submit it to 
the vote of the people. 

The association provided for a joint session 
of the Washington, Oregon and Idaho Bar As- 
sociations, to be held at Seattle, July 26, 27 and 
28, 1917. This is not an innovation, as these 
joint sessions were inaugurated about two 
years ago when the Portland Bar Association 
entertained the Washington and Oregon Bar 
Associations. It is quite probable that such 
joint sessions will promote a fraternal spirit 
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among the members of the associations of these . 
states. 


The officers elected for the following year 
are: 

President, Hon. Samuel White, Portland, Ore. 

Secretary, Albert B. Ridgway, Portland, Ore. 





A PROPOSED AMENDMENT TO ENLARGE 
THE VETO POWER OF THE PRESIDENT. 





The Chamber of Commerce of the United 
States is agitating the question whether or 
not the chief executive should be given power 
to veto the individual items, “riders” to appro- 
priation bills and other omnibus statutes. 

It is said, as things stand now, the President 
is practically powerless to prevent the abuses 
which lie at the root of certain governmental 
extravagences, by reason of the fact that he can 
exercise no discretion as to individual items, 
but must accept-measures as a whole or reject 
them as a whole. 


The proposition to be submitted is to the 
effect that the President shall have power to 
prevent the enactment of legislation to which 
he objects unless upon a reconsideration, two- 
thirds of the members of each house of Con- 
gress reapprove the bill disapproved by the 
President. This implies, it is said, that the 
President shall be free to give effect to his 
independent judgment upon the merits of bills 
which come before him for approval or disap- 
proval. 

Such independent judgment cannot now in all 
cases be exercised by the President. The bills 
presented for his action sometimes comprise 
two or more unrelated subjects. One of these 
may commend itself to him; as to the other, 
his judgment may be adverse, but he cannot 
deal with the two subjects separately upon 
their merits. Whatever his action, it applies 
to and affects. both subjects alike. The enact- 
ment of the provisions relating to one of the 
subjects may be highly desirable for the public 
welfare; but, it is argued, those relating to the 
other may be equally undesirable. If the pro- 
visions were presented separately, the Presi- 
dent would approve one and could veto the 
other. Being presented conjointly, the Presi- 
dent is compelled either to approve both or to 
veto both. In the former case, the undesirable 
and possibly harmful measure becomes law; in 
the latter, the desirable or even pressingly 
necessary measure fails to become law. 


As indicative of the extent to which the 
public sentiment of the country has progressed 





in the matter, it might be noted that the con- 
stitutions of no less than thirty-nine of the 
states have been so amended as to require, in 
effect, that each bill shall contain but one sub- 
ject, to be clearly expressed in its title, with 
exceptions as to appropriation bills in twelve 
of such states; while in thirty-five states the 
constitution permits the governor to disapprove 
specific items of appropriation bills, which 
items become void unless repassed by the legis- 
lature. A. H. R. 








BOOK REVIEWS. 





BLACK ON RESCISSION AND CANCELLA- 
TION OF CONTRACTS, 2 VOLS. 





The above volumes by Henry Campbell Black, 
LL.D., the author of a great number of excel- 
lent books on popular subjects, all commending 
him as an author of breadth, discrimination and 
force, deserve careful perusal, both by student 
and practitioner. 

Mr. Black has divided this work into three 
parts, the first giving consideration to sub- 
jects, in a general way, which justify rescission 
or cancellation; the second applying general 
rules and principles to concrete cases; and 
the third deals with the administrative or ad- 
jective law involved. This arrangement is both 
logical for treatment and facile for reference. 

The text of the author is admirable for its 
clearness and brevity, and the citation of cases 
is often aided in explanatory notes, which of 
themselves suggest strict appositeness of au- 
thority to propositions, where no explanation 
is suggested. 

The author seems little given to long ex- 
cerpts from opinions to show their precise 
reasoning, but he contents himself with tersely 
stating their effect, in terms free from ambi- 
guity. 

An interesting chapter of the work is Chap- 
ter XIII, in which is discussed Illegality and 
Immorality and their effect upon executed and 
executory contracts and the rights of parties 
thereto to appeal to courts for their aid. It 
seems to us that this work materially enhances 
the well earned fame of the author as a law 
writer and that the publishers should reap for 
themselves and him the benefits of extensive 
sales. 

The work appears in attractive form in its 
tanned buckram, is of typographical excellence, 
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and, as said, is in two volumes, coming from 
the well known house of Vernon Law Book 
Company, Kansas City, Mo. 1916. 








BOOKS RECEIVED. 





Law Latin. A Treatise in Latin, with Legal 
Maxims and Phrases as a Basis of Instruction. 
Third Edition. By E. Hilton Jackson, A.M., 
LL.M., of the District of Columbia bar. Wash- 
ington, D. C. John Byrne & Company. 1910. 
Price: buckram, $1.50; flexible leather, $1.75. 
Review will follow. 





A Treatise on the Law of Telegraph and Tele- 
phone Companies, including Electric Law. Sec- 
ond Edition. By S. Walter Jones, Author of 
Insolvent and Failing Corporations, Dean of 
the University of Memphis Law School, and a 
Member of the Memphis Bar. Kansas City, Mo. 
Vernon Law Book Company. 1916. Price, 
$7.50. Review will follow. 





A Treatise on the Rescission of Contracts 
and Cancellation of Written Instruments. By 
Henry Campbell Black, LL.D. Author of 
Black’s Law Dictionary, and of Treatises on 
Judgments, Bankruptcy, Income Taxes, Con- 
stitutional Law, Interpretation of Laws, Ju- 
dicial Precedents, etc. Two volumes, buckram. 
Price, $15.00. 1916. Vernon Law Book Com- 
pany. Kansas City, Mo. Review in this issue. 





A Digest of the Bankruptcy Decisions, Under 
the National Bankruptcy Act of 1898. Re- 
ported in the American Bankruptcy Reports. 
Volumes 1 to 35, inclusive; with a Table of 
the Cases Digested and a Table of the Sec- 
tions of the Act of 1898, and of the General 
Orders, Construed, Considered or Affected by 
Such Cases. By Austin B. Griffin, of the Albany, 


N. Y., Bar. Volumes I and II received. Price, « 


$5.00 per volume. Albany, N. Y. Matthew 
Bender & Company. 1916. Review will follow. 





Corpus Juris. Being a Complete and Sys- 
tematic Statement of the Whole Body of the 
Law as Embodied in and Developed by All 
Reported Decisions. Edited by William Mack, 
LL.D., Editor-in-Chief of the Cyclopedia of 
Law and Procedure, and William Benjamin 
Hale, LL.B., Contributing Editor of the Amer- 
ican and English Encyclopedia of Law and the 
Encyclopedia of Pleading and Practice. Vol- 
ume VIII. New York. The American Law 


Book Company. 1916. Review will follow. 
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HUMOR OF THE LAW. 





Caller—So the cashier is absent. Will he 
be gone very long? 


Office Boy—That depends on the jury, sir. 





A New York court has decided that the oc- 
cupation of a salesman is not “hazardous” with- 
in the meaning of the Compensation Act. It is 
evident that the judges have never peddled 
clothes wringers and other household articles 
at the back doors of suburban residences. 





“Why can’t I come to see you to-morrow 
night?” 

“Don’t blame me,” said the beautiful girl. 
“Our cook has the use of the parlor under the 
new domestic relation law.” 





“What was all the argument between you 
and Judge Flivver yesterday?” 

“Oh, we were discussing the merits of our 
respective cars.” 

“That’s a foolish thing to do. You can never 
convince a man that your car is better than 
his.” 

“T know that, but I got him so mad that he 
committed himself to the statement that my 
car can’t make over 10 miles an hour. The next 
time I’m brought up before him for speeding 
I’ll remind him of that.” 





A big chap stood at the rail, completely 
swathed in bandages. One might say that little 
of his face was visible, aside from one eye that 
peered through an opening in the bandages. 

“You are charged with disorderly conduct,” 
said the court. 

“So I understand,” said the man at the rail. 
“And I want to be held for trial.” 

This was a decidedly unexpected announce- 
ment; and everyone in court was corresponding- 
ly astonished. 

“T should think,” said the court, after a mo- 
ment’s hesitation, “that you would plead guilty 
now, and pay a fine of $5, ending the matter.” 

“I thank your Honor,” said the man, “but I 
want to be tried.” 

“Why?” 

“For this reason,” explained the mussed-up 
man. “The last thing I remember was that I 
was standing very peaceably on a street eorner. 
When I came to, two doctors were busily en- 
gaged in sewing me together. I want to be 
tried so that I can hear the stories of the wit- 
nesses. That’s about the only way I’ll ever find ; 





‘out what came off.” 
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1. Arrest—Without Warrant.—No statute au- 
thorizing it, an officer has no power to arrest, 
without warrant, for violation of the Sunday 
law.—Mazzolini v. Gifford, Vt., 98 Atl. 904. 


2. Attorney and Client—Neglect.—Where the 
attorney, on payment of the amount due, prom- 
ised the defendant that no judgment would be 
entered against him, but nevertheless took judg- 
ment and failed to note satisfaction, his client 
would be liable for any damages occasioned 





thereby.—Penna v. Atlantic Macaroni Co., N. Y., 
161 N. Y. Supp. 191. 
3. Principal and Agent.—Where plaintiff, 


in reply to defendant's letter as to plaintiff's 
stenographic services, suggested $10 an hour 
for reporting the trial, and refused to continue 
his work unless he was sure of payment, and 
defendant said he would be personally. respon- 
sible therefor, defendant was responsible at the 
suggested rate for the number of hours plain- 
tiff was so engaged.—Daniels v. Hand, N. Y., 161 
N. Y. Supp. 213. 


4. Ratification—Where an attorney as- 
sumes to act for a party who afterwards ratifies 
his acts, it is equivalent to original authority 
to act.—Gallup & Co. v. Rozier, N. C., 90 S. E. 
209. 








5.——Summary Proceeding.—Moneys, received 
by attorney for client in proceedings in Surro- 
gate’s Courts, and later invested improvidently 
by him pursuant to authority, could not be col- 
lected from him in a summary proceeding.—In 
re King, N. Y., 161 N. Y. Supp. 238. 

6. Bankruptey—Appeal and Error.—Notwith- 
standing defendant, pending its appeal, became 
bankrupt, yet, its trustee refusing to take part 
therein, appeal will, under Code Civ. Proc. § 
756, not be dismissed.—Schoonmaker v. Pitts- 
burgh Contracting Co., N. Y., 161 N. Y. Supp. 186. 

7. Evidence.—Whether promise was made 
after discharge to pay prior debt, and whether 
it was clear and unequivocal, depending on oral 
testimony, was for the jury.—Tioga County Sav- 
ings & Trust Co. v. Gates, Pa., 98 Atl. 968. 

8. Provable Debt.—A debt, that it may be 
discharged in bankruptcy, must not only con- 
form to the requirements of federal Bankruptcy 
Act, § 63, specifying what debts are provable, 
but must also be provable at date petition in 
bankruptcy is filed—Van Tuyl v. Schwab, N. 
Y., 161 N. Y. Supp. 323. 

9. Carriers of Goods—Car Load Shipment.— 
Under rule of railroad commission that charge 
for less than carload shipment must not exceed 
minimum charge for minimum car lgad of same 
freight at same rating, shipper of less than car 
load of machinery was entitled to minimum car 
load rate.—Byrd v. Atlantic Coast Line R. Co., 
Ss. Cc, 90 S. E. 181, 

10. ‘Carriers of Passengers—Alighting.—If 
jury found that train stopped and started again 
without notice, while passengers were alighting, 
they were warranted in finding that road was 
negligent.—Comer v. Atlantic Coast Line R. Co., 
8S. C., 90 S. E. 188. 

11. Assault by Servant.—Defendant carrier 
held not responsible to passenger assaulted on 
train by another passenger in absence of con- 
ductor, where there was nothing in the conduct 
of the other passenger when in the presence of 
the conductor before the assault sufficient to 
indicate that passenger was quarrelsome or un- 
ruly.—Mills v. Atlantic Coast Line R. R., N. C., 
90 S.. E. 221. 

12. Commerce—Employe.—Where defendan. 
railroad was engaged in interstate commerce, 
and decedent was injured while working on an 
interstate train which was temporarily stopped 
in a yard which was exclusively used for inter- 
state trains, he was at the time actually em- 
ployed by defendant in interstate commerce.— 
Norfolk & W. Ry. Co. v. Short’s Adm’r, Ky., 188 
S. W. 786. 

13. Constitutional Law—Public Policy. — 
Whether the property given to a minor child 
for its support and education should be taxed 
is a question of public policy for the legislature 
to determine.—In re Baugham’s Estate, N. C., 
90 S. E. 203. 


14. Taxation.—Pub. Acts 1915, c. 101, § 4, 
imposing tax on shoe-shining parlors, while ex- 
empting barbers held not violative of Const. 
art. 11, § 8, prohibiting granting of privileges to 
individuals.—Barlin v. Knox County, Tenn., 188 
S. W. 795. 

15. Vested Rights.—Absolute fee-simple 
titles of the state’s grantees to second-class 
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shore lands cannot be impaired by any act of 
the state after making the deeds upon which 
they rest.—Puget Mill Co. v. State, Wash., 160 
Pac. 310. 

16. Corporations—Assignment of Stock.—As- 
signment in blank in certificate of stock, and 
delivery to purchaser, impliedly authorizes buy- 
er to fill in name as assignee and transfer shares 
on company’s books.—Lippman y. Kehoe Sten- 
ograph Co., Del., 98 Atl. 943. 

17.—Certificate of Stock.—Though neither in 
form nor character is a certificate of corporate 
stock negotiable paper, it nearly approximates 
it where indorsed in blank by the owner with 
power to transfer to anyone who may obtain 
possession as holder.—Will’s Adm’r v. George 
Wiedemann Brewing Co., Ky., 188 S. W. 778. 


18. Forfeiture of Stock.—A forfeiture of 
corporate stock must, in the absence of con- 
trary by-law or charter provision, be declared 
by duly elected directors of the number re- 
quired to conduct corporate business, and they 
cannot delegate their powers.—Jensen v. North- 





western Underwriters’ Ass’n, N. D., 159 N. W. 
611. 
19. ‘Promoters.—The law will not allow one 





to give or lend his good name to a promoter to 
assist him in getting other people to take stock 
and then relieve him’ from liability upon an 
agreement that he would not be required to pay. 
—Boushall v. Stronach, N. C., 90 S. E. 198. 
20.——Subscription——When persons actually 
subscribe a stated sum for stock in a corpora- 
tion, the subscription of one may be regarded 
as a proper consideration for that of the other.— 
Boushall v. Stronach, N. C., 90 S. E. 198, 


21, ‘Where one subscribes to corporate stock 
on special terms that company accept land in 
payment, after acceptance by the company, his 
liability is governed by the special terms of his 
subscription, and he is not liable to pay for the 
stock in money except in case of his refusal or 
inability to convey.—Natwick v. Terwilliger, 
Wyo., 160 Pac. 338. 


22. Damages—Minimizing.—The principle of 
minimizing damages does not apply to the ten- 
deree, where a tender of goods is wrongfully 
refused, and the tenderer neglects his duty of 
taking care of them.—Wilson vy. Trexler, S. C., 
90 S. E. 180. 


23. Death—Evidence.—In action for death 
caused by electric company’s wires, testimony 
that plaintiff's method of securing the suspen- 
sion cord of its arc light was not common nor 
safe, and describing other devices used in the 
immediate locality which were, was admissible. 
—Raymond v. Rutland Ry., Light & Power Co., 
Vt., 98 Atl. 909. 


24. Dedication—Common Law Plat. — The 
making of a common law plat showing streets, 
and sales of lots with reference thereto, like 
every other offer to be made complete so as to 
create public rights, must be accepted and acted 
upon by the public.—Rose v. Village of Eliza- 
bethtown, IIl., 114 N. E. 14. 


25. Divoree—Domicile-——The complaint of a 
husband for divorce for not alleging his residence 
in the county, and the matrimonial domicile be- 
ing in another state, held insufficient to give 
jurisdiction under St. 1915, c. 28, § 1, though 





YIiM 





alleging defendant can be found and resides in 
the po gy Pea pes Vv. Aapliwan, Nev., 160 
Pac. 253. 


26. Domicile—intent to Return. —Where a 
person came from another state to visit a rel- 
ative, on whom he was dependent even for rail- 
way fare, and the other circumstances were 
consistent with his making a visit, his declara+ 
tions of intention to return to the other state 
are admissible on the issue of domicile.—Wilbur 
v. Town of Calais, Vt., 98 Atl. 913. 

27. Eminent Domain—Compensation.—That 
the city in operating a garbage disposal plant 
was exercising a lawful governmental function, 
did not warrant its exercise in violation of any 
constitutional guaranty; and if such plant was 
a taking of private property, the city should, 
under Const. art. 1, § 16, have compensated 
therefor.—Jacobs v. City of Seattle, Wash., 160 
Pac. 299. 

28. Public Use.—The act of an officer of a 
corporation in running lines, placing stakes and 
blazing a part of the trails for a right of way, 
without corporate action of directors, was not 
an appropriation of land to a public use pre- 
venting its condemnation by another.—Black- 
well Lumber Co. v. Empire Mill Co., Idaho, 160 
Pac. 265. 

29. Executors and Administrators—Account- 
ing.—Where a widow as co-executor permitted 
certificates of. deposit payable to her husband 
or herself to be included in the inventory, but 
retained possession and treated them as her 
own, orphans’ court properly struck the item 
on motion of her executor.—In re Sloan’s Es- 
tate, Pa., 98 Atl. 966. 


30. False Imprisonment—Evidence.—As bear- 
ing on plaintiff's recovery for sickness and 
suffering from wrongful arrest, the time he was 
sick may be considered, though loss of time 
cannot be considered as a separate element of 
damages; there being no evidence of the value 
of plaintiff's time.—Mazzolini v. Gifford, Vt., 
98 Atl. 904. 

31. Frauds, Statute of—Memoranduny—Un- 
signed contract for sale of cotton, and signed 
letter from defendant to plaintiff, held not to 
constitute such a note or memorandum, signed 
by the party, charged as satisfied statute of 
frauds.—Harby v. Wilson, S. C., 90 S. E. 183. 


32. Part Performance.—Moving out by the 
lessee cannot be considered part performance of 
an oral centract to rescind the lease, being sub- 
sequent to insistence of the lessor that the lease 
be complied with.—Gardner v. Sittig, Tex., 188 
S. W. 731. 


33. Fraudulent Conveyances—Sales in Bulk. 
—One buying or selling goods in bulk is not 
bound to disprove existence of fraud in the sale 
by a preponderance of the evidence, although 
the adverse party has the benefit of the pre- 
sumption that the sale is prima facie fraudulent. 
—Gallup & Co. v. Rozier, N. C., 90 S. E. 209. 


34. Gifts—Evidence—Where custodian of 
safe deposit vault in which decedent has de- 
posited bonds is found in possession claiming 
them as a gift, but offers no evidence of the 
gift in replevin for the bonds, a verdict against 
him is proper.—Reading Trust Co. v. Thompson, 
Pa., 98 Atl. 953. 














22 CENTRAL LAW JOURNAL 


No. 1 








35. Husband and Wife—aAlienation of Affec- 
tions.—That the husband’s health was poor, and 
was weakened by marital intercourse, is suf- 
ficient ground for his mother to believe he 
should live apart from his wife, to be a defense 
against the wife’s action for alienation of affec- 
tions.—Wilson v. Wilson, Me., 98 Atl. 938. 


36. Desert Land Laws.—Property acquired 
by the wife under Desert Land Laws of the 
United States is conclusively presumed in favor 
of incumbrancer in good faith and for valu- 
able consideration to be her separate property. 
—Lukins v. Traylor, N. M., 160 Pac. 339. 

37.——Joint Deposit—Where certificates of 
deposit in a bank are payable to husband or 
wife, as well as where they are payable to hus- 
band and wife, it is a joint deposit with right 
of survivorship, being held in either case by 
entireties.—In re Sloan’s Estate, Pa., 98 Atl. 966. 





38. Imsurance—Burglary.—A policy of bur- 
glary insurance, conditioned against liability 
except for loss by an “outside job,” with visible 
marks of force in entrance or exit, does not 
cover a burglary where the culprits drugged the 
night watchman, entered through doors by keys, 
and left through an elevator, the door to which 
they opened in the usual way.—United Spong- 
ing Co. v. Preferred Acc. Ins. Co. of New York, 
N. Y., 161 N. Y. Supp. 309. 

39.——-Sole Ownership.—Unconditional and 
sole ownership, which a fire policy requires in- 
sured to have, relates to the quality of his title, 
and not to the question of liens or incum- 
brances.—Lloyd v. North British & Mercantile 
Ins. Co. of London & Edinburgh, N. Y., 161 N. 
Y. Supp. 271. 

40. Intoxieating Liquors—Evidence.—Testi- 
mony of railroad and transfer agents that they 
received and delivered to defendants large quan- 
tities of intoxicating lhquors consigned to de- 
fendants or to other persons for them was ad- 


missible-—Del Sasso v. State, Ark, 188 S. W. 
803. 
41. Mandamus.—Mandamus will not lie to 





control the discretion of a city council as to 
issuance of a liquor license, but is the proper 
remedy where the license was refused solely be- 
cause its issuance had been prohibited by ordi- 
nance adopted under initiative provisions of the 
charter.—State v. City of Duluth, Minn., 159 
N. W. 792. , 

42. Lareemy—Unexplained Possession—In a 
larceny trial, it was proper to refuse an instruc- 
tion that “the mere unexplained possession of 
stolen property is not evidence of guilt,” since, 
if referring to recent possession, it is incorrect, 
and, if not, it was abstract and calculated to 
mislead.—Thomas v. State, Ala., 72 So. 688. 

43. Libel and Slander—Intént.—As regards 
truth of an assertion in alleged libel that plain- 
tiff was accused of felony in altering a public 
record, intent with which plaintiff had the clerk 
strike out a satisfaction of judgment is, under 
Pen. Code §§ 113, 114, immaterial—Newby v. 
Times-Mirror Co., Cal., 160 Pac. 233. 

44. Lis Pendens—Necessity of Filing.—When 
the action is brought in the county where the 
land is situated, it is not necessary to file a 
formal lis pendens; the filing of the complaint, 
describing the property and stating the purpose 





of the action, and service of summons being 
sufficient.—Powell v. Dail, N. C., 90 S. E. 194. 

45. Mandamus—Public Utilities Commission. 
—Under Laws 1911, c. 238, § 20, a controversy 
between a city and gas company as to repair 
and maintenance of service pipes must be sub- 
mitted to the Public Utilities Commission before 
action of the gas company will be controlled by 
mandamus.—City of Scammon vy. American Gas 
Co., Kan., 160 Pac. 316. 


46.——County Auditor.—Where county auditor, 
following interpretation of committee appointed 
to construe registration law, as amended in 1915 
to provide for permanent registration of voters 
(Acts 1915, c. 126), ordered complete registra- 
tion for destruction of pollbooks of precinct, his 
decision was not so palpably wrong as to war- 
rant interference by mandamus, especially where 
first invoked after registration period had end- 
ed.—Eviston v. State, Ind., 114 N. E. 1. 


47. Medical Board.—In mandamus against 
state board of pharmacy to compel it to issue 
a renewal certificate to a registered pharmacist, 
where petition showed positively that board re- 
fused to grant renewal on ground that pharma- 
cist’s certificate was found in possession. of an- 
other, presumption is that board regarded him 
as otherwise entitled to a renewal.—People v. 
State Board of Pharmacy, Ill. 114 N. E. 22. 


48.——Special Fund.—Holder of _ interest- 
bearing coupon warrant drawn upon special 
fund to be raised through assessment made for 
sewer improvement, may, by mandamus, compel 
city treasurer to proceed with collection of war- 
rant by sale of delinquent property.—Stinson v. 
Godbe, Utah, 160 Pac. 280. 





49. Master and Servant—Assumption of Risk. 
—In an action for death of plaintiff's son, 
killed in performance of a portion of his usual 
duties, in prying down a mass of rock and earth 
on a 45-degree incline, pursuant to the orders 
of defendant’s foreman, held, that deceased as- 
sumed the risk.—Lukich v. Utah Const. Co., 
Utah, 160 Pac. 270. 

50——Course of Employment.—Plaintiff’s in- 
testate, employed as a repairman on the “heavy 
side” of defendant’s railroad yard, and killed 
on the “light side’’ while in search of supplies, 
held in the course of his employment.—Norfolk 
& W. Ry. Co. v. Short’s Adm’r, Ky., 188 S. W. 
786. 

61. Negligence.—In action against railroad, 
its freight agent, and two assistant agents, for 
damages from bite of cat allowed on railroad 
premises, where no delict of company was 
proved other than through agency of assistant 
agents, verdict for freight agent and against 
company alone could not stand.—Jones v. South- 
ern Ry. Co., S. C., 90 S. E. 183. 

52.——-Safety Appliance Act.—Violation of 
federal Safety Appliance Act may -.be estab- 
lished by proof that repeated efforts to work 
the lever of an automatic coupler failed 
to lift the coupling pin.—Davis vy. Minneapolis 
& St. L. R. Co., Minn., 159 N. W. 802. 

53. Mechanics’ Liens—Arbitration.—Where a 
contract for labor and material provided that 
questions in dispute should be arbitrated, but 
did not provide that arbitration should precede 
an action thereon, an arbitration, unless re- 
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quested, was not a condition precedent to the 
maintenance of an action.—Quast v. Guetzkow, 
Wis., 159 N. W. 810. 


54. Mortgages—Suppression of Bids.—Agree- 
ment of purchaser of land under deed of trust 
sale, and lumber company, that if purchaser 
bought, the company would take the timber, not 
made known at sale at which every one was 
given opportunity to buy, did not amount to 
combination to suppress bidding.—Sanderlin v. 
Cross, N. C., 90 S. E. 213. 


55. Municipal Corporations—Evidence.—In an 
action by a city against its treasurer on his 
official bond to recover money alleged to have 
been wrongfully withdrawn from treasury, 
where it appeared that city council by ordinance 
had set aside that amount for assistant to 
treasurer, that he employed such assistant and 
paid him the entire sum held that the court 
properly directed a verdict for the defendant.— 
City of Newport v. Lohstroh, Ky., 188 S. W. 761. 


56. Negligence.—A bicyclist cannot be said, 
as a matter of law, to be negligent in riding 
on a path about 11 feet from the right-hand 
curb of the street 38 feet wide, if other parts 
of the street afford ample space to other ve- 
hicles and travelers to use the street without 
colliding with him.—Friedrich v. Boulton, Wis., 
159 N. W. 803. 


57. Res Ipsa Loquitur.— Where plaintiff was 
injured by being backed into by team, the doc- 
trine of res ipsa loquitur did not apply, though 
the driver failed to definitely explain why the 
horses backed the truck against plaintiff.— 
Himes v. Cole Teaming Co., R. L., 98 Atl. 897. 


58. Negligence—Imputability—Even if driver 
of wagon in which deceased who had accepted 
the invitation of other young people with her 
to attend a dance was riding without any direc- 
tion over the driver or team was negligent, it 
could not be imputed to her.—Martinsdale v. 
Oregon Short Line R. Co., Utah, 160 Pac. 275. 


59. Infant.—Instruction that a boy of 11 
years of age is not held to the same care as an 
adult, but only to his capacity to see and ap- 
preciate danger, and in the absence of clear evi- 
dence he will only be held to such discretion as 
is usual in those of his age and experience, was 
proper.—Gerg v. Pennsylvania R. Co., Pa., 98 Atl. 
960, 

60. Officers—Appointment of.—Where term of 
appointing power extends beyond time when 
vacancy arises, a prospective appointment may 
be made; and, conversely, where term does not 
extend until a vacancy arises in the appointive 
office, no appointment, prospective or otherwise, 
may be made.—Pattangall v. Gilman, Me., 98 
Atl. 936. 


61. Payment—<Accord and Satisfaction.—In 
action by clerk of corporation for balance of 
salary at $175 per month, fact that plaintiff, who 
claimed $150 a month and $25 per month out of 
a secret fund, signed a receipt each month in 
full was not conclusive that he had been paid 
full agreed compensation.—Breslauer v. McCor- 
mick-Saeltzer Co., Cal., 160 Pac. 251. 

62. Principal and Agent—Declaration of 
Agent.—It is not an attempt to prove agency by 
declarations of the agents, where sufficient in- 
dependent circumstantial evidence is introduced 
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for that purpose, and their declarations intro- 
duced are confined to admissions of a defective 
condition of an article involved in the suit.— 
Studebaker Corp. of America v. Hansan, Wyo. 
160 Pac. 336. 


63. Implied Authority.—Authority to accept 
notes with the indorsement of the payee as 
security to a loan by the principal does not 
imply authority to contract with indorser to 
pay mortgage registry tax, and to record an 
unassigned mortgage securing its payment.— 
First Nat. Bank v. Schirmer, Minn., 159 N. W. 
800. 


64. Scope of Agency.—The agent of a for- 
eign principal in contracting as to the subject- 
matter of the agency will bind his principal 
instead of himself where that is understood; 
the liability and authority of the agent of a 
foreign principal being the same as that of 
any other agent.—Whalen vy. Saunders, Vt., 98 
Atl, 901. 


65.——-Discharge of Surety.—Failure of a 
creditor to present his claim against the estate 
of a deceased principal or to bring suit against 
the principal on demand of the surety, does not 
relieve the surety from liability—Kemp Lumber 
Co. v. Stanley, N. M., 160 Pac. 361. 

66. Railroads—Crossing Accident.—Deceased, 
without knowledge of railroad crossing, who, at 
invitation of other young people, was riding in 
wagon drawn by a gentle team with a com- 
petent driver who had no opportunity to warn 
others or protect herself, and who was killed at 
a crossing, was not negligent.—Martindale v. 
Oregon Short Line R. Co., Utah, 160 Pac. 275. 

67.——Crossing Accident.—Parties desiring to 
cross railroad may rely on knowledge of watch- 
man, while exercising proper vigilance for their 
own safety, and the watchman’s signal to cross 
is not to be limited to one individual, whether 
the watchman saw others or not.—Gerg v. Penn- 
sylvania R. Co., 98 Atl. 960. 


68. Proximate Cause.—Where a fire caused 
by locomotive escaped from a defendant’s right 
of way and burned plaintiff’s timber, the defend- 
ant’s negligence in allowing its right of way 
to remain covered with inflammable material 
was sufficient, of itself, to operate as a proximate 
cause of a fire which spread immediately to 
plaintiff's property,—Meares v. Wynnewood 
Lumber Co., N. C., 90 S. E. 190. 

69. Removal of Causes—Removability.—Pro- 

bate proceedings are not within the words “suit 
of civil nature, at law or in equity” in Act 
Cong. March 3, 1911, §§ 24, 28, and are not 
removable.—Powell v. Watkins, N. C., 90 S. E. 
207. 
. 70. Sales—Contract.—Where the owner of a 
mirror left it with defendants to care for it, 
the owner agreeing that if he should sell it de- 
fendants might purchase at the highest price 
offered by any other, but subsequently sold the 
mirror to a third person without an offer to buy 
from defendants, the contract was never com- 
pleted, and they could not, after the sale, by 
tender of an advance of price retain possession 
of the mirror.—Baucum vy. Waters, Ark., 188 S. 
W. 802. 


71.——Waiver.—A waiver of terms of a con- 
tract of sale, creating a new obligation on the 
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seller, does not arise where, after it has fulfilled 
its express warranty, all other warranties being 
expressly excluded, it on complaint of the buyer 
sends experts to repair the engine sold.—lIinter- 
national Harvester Co. of America v. Law, S. C., 
90 S. E. 186. 


72. Taxation—Estoppel.—Where taxpayers did 
not object that tax rate was fixed before assess- 
ment was complete for 15 months, having mean- 
time paid part of the tax, they are estopped by 
laches from enjoining its collection.—Philadel- 
phia & Reading Coal & Iron Co. v. Schmidt, Pa., 
98 Atl, 964, 


73._—-Hospital.—Within Const. art. 10, § l, a 
hospital maintaining a nurses’ training school 
which received free patients, but required those 
financially able to pay, held not used or leased 
out for profit and so exempt from taxation.— 
Reynolds Memorial Hospital v. Marshall County 
Court, W. Va., 90 S. E. 238. 


74. Inheritance Tax.—Under Laws 1909, c. 
438, §§ 9, 10, where the testator left an annuity 
to widow during widowhood, for her own use 
and the maintenance and education of children, 
the balance of the estate to go to the children, 
the inheritance tax on the interest of the chil- 
dren in the annuity will be paid out of the in- 
come of the remainder left to the children, or 
from the principal if necessary.—In re Baugh- 
am’s Estate, N. C., 90 S. E. 203. 

75. Tender—Evidence.—In action on an ac- 
count for goods sold, defendant’s mailing of a 
check for the amount to plaintiff, its return, 
defendant's statement to plaintiff's attorney that 
the account had been paid, and the check itself, 
etc., were admissible,: and their exclusion was 
reversible error.—Hirsch v. Ogden Furniture & 
Carpet Co., Utah, 160 Pac. 283. 


76. WVender and Purchaser—Assumption of 
Debt.—Where a vendor sold real property for 
a price named, to be paid by assumption of local 
improvement assessments, and certain mort- 
gages, transfer of other property, and balance 
in cash, the purchaser is not liable to the vendor 
for that portion of the mortgage debt which he 
was not required to pay.—Tetzner v. Wulf, 
Wash., 160 Pac. 289, 








Dependent Covenant.—Covenant, in con- 
tract to convey real estate, to pay damages for 
breach, held dependent on covenant to convey, 
so that purchaser could elect between affirm- 
ance and disaffirmance, but could not both re- 
cover back purchase money paid and liquidated 
damages.—Orr v. Greiner, Pa., 98 Atl. 951. 

78. Waters and Water Courses—Discrimina- 
tion.—_At common law, a contract to supply a 
city with water for a certain rental for the 
period of 20 years, and thereafter the supply to 
be free, is not illegal as a discrimination by a 
public untility; the permanent supply having 
been paid for in 20 installments instead of 
annually.—City of Belfast v. Belfast Water Co., 
Me., 98 Atl. 738. 


79. Riparian Owners.—Where a nonnavi- 
gable lake two-thirds of a mile long and one- 
third of a mile wide was regular in line, as 
between adjoining riparian owners, each took 
title ad medium filium aquae in proportion to 
his line on the margin in front of his upland, 
according to straight lines drawn at right angles 








between the side lines of his land on the shore 
and the center line of the stream.—Calkins v. 
Hart, N. Y., 113 N. E. 785. 

80. Riparian Rights.—Where for 20 years 
prior to the commencement of an action to de- 
termine riparian rights each of. the parties 
diverted from a creek and used upon their re- 
spective tracts of land certain. proportionate 
amounts of water, their continued use of water, 
by mutual consent, ripened into a binding agree- 
ment determinative of the rights of the parties, 
—Villa v. Keylor, Wash., 160 Pac. 297. 


81. Wills—Bequest.—A will leaving to testa- 
tor’s niece “a good outfit to start housekeeping 
when she get married before I die,” does not 
entitle her to an outfit in case of her marriage 
after his death.—In re Schwartz’s Estate, Pa., 
98 Atl. 780. 

$2.——Construction.—A_ will drawn by a lay- 
man is to be construed much as a layman would 
construe it.—In re Catlin, N. Y., 160 N. Y. Supp. 
1034. : 

83.—Construction.—If the same words oc- 
cur more than once in a will, they are pre- 
sumed always to be used in the same sense, 
unless a contrary intention appears from the 
contents.—Abrahams v. Sanders, Ill., 113 N. E. 
737. 

84. 





Devolution of Interest.—Where testa- 
tors’ will established trust for ten years for 
benefit of widow and three children, making 
no disposition of interest after termination of 
trust, such interest devolved upon widow and 
children by operation of law upon termination 
of the trust.—Smith v. Smith, Mo., 188 S. W. 1111. 


85. Identifying Beneficiary.—Though a 
devise did not name the beneficiary, it is not 
necessarily void, and it is proper to direct the 
administrator to make necessary investigations 
to ascertain the name of the beneficiary, where 
there is description by which he may be identi- 
fied.— Hills v. Atlanta Art Ass’n, Ga, 89 S. E. 
1084. 

86. Investment Directed.—A testamentary 
trust, directing investment in “first-class in- 
terest-bearing real estate mortgage securities,” 
held to confine investment to the purchase of 
undivided mortgage indebtedness, and not in 
bonds secured by trust deed.—In re Mendel’s 
Will, Wis., 159 N. W. 806. 


87. Latent Ambiguity—Where at time of 
making will testator owned 20 shares of stock, 
par $2,000, actual $5,000, and the devise read, “I 
bequeath my stock amounting to $1,000,” ex- 
trinsic facts were admissible to remove the 
latent ambiguity.—Hertford v. Harned, Ind., 113 
N. E. 727. 

88. Remainderman.—Where testatrix made 
a devise over to three grandchildren should her 
granddaughter, the primary devisee, die without 
lawful heirs, and one remainderman predeceased 
testatrix, the share of such deceased passed as 
intestate property.—Bizzell v. Mutual Building 
& Loan Ass’n, N. C., 90 S. E. 142. 

89. Revocation.—Where the testator, by 
express words in his last codicil, revoked char- 
itable bequests valid under Decedent Estate 
Law, 19, and made new bequests, invalid 
thereunder, the doctrine of dependent relative 
revocation did not apply, so that the earlier be- 
open se not revive.—Ely v. Megie, N. Y., 113 























oe -_ -« 


ee 


Qo. 8S 2Z@ kwh oO 





XUM 


